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CHILDREN AND COMMUNITY DEVELOPMENT BILL 2003 
Consideration in Detail 

Resumed from 31 March. 

Clause 51:  Variation of conditions of protection order (supervision) -  
Debate was interrupted after the clause had been partly considered.  

Clause put and passed. 

Clause 52:  Authorised officer entitled to have access to child -  
Dr E. CONSTABLE:  Subclause (1) provides that an authorised officer may have access to the child at any 
reasonable time.  Can the minister give me some idea of what is meant by “any reasonable time”; and how much 
notice, if any, would the authorised officer need to give to the carer of the child before he or she had contact with 
the child?  Subclause (2) provides that an authorised officer may apply to a magistrate for a warrant (access).  
Under what circumstances would that need to happen if a protection order (supervision) were in place, and 
would it still be open to an authorised officer to enter without a warrant if he or she saw fit? 

Ms S.M. McHALE:  I thank the member for Churchlands for her questions.   

First, officers do not have to give notice.  They may or may not give notice to the family that they are coming 
around - this would depend on the circumstances.  “At any reasonable time” is hard to define.  Officers might 
knock at the door at three o’clock in the morning if there were a need to do so.  However, it would not be usual 
practice.  Application to a magistrate for a warrant would be made in circumstances in which officers arrived at 
the doorstep and the parents or guardians refused access - that is, they would not let them in or they might say 
that the child was not there.  In other words, they would make it very difficult for the officer to have access to the 
child.  A range of circumstances could be involved.   

Dr E. Constable:  Why bother with a warrant if they can enter without a warrant anyway?  In those 
circumstances, surely the authorised officer would be very concerned if they wanted to supervise the child.   

Ms S.M. McHALE:  If the officer deemed that the child was not at immediate risk of being harmed, but felt that 
the parents were being difficult or obstructive, the officer would seek a warrant.  If concerns were expressed by 
the family, or officers had information that suggested the child was at risk, and the officers were being denied 
access, clearly they would sense that the child may be at risk.  Under those circumstances, officers would 
therefore not seek a warrant.  It is a judgment made on the individual circumstance that present at the time. 

Ms S.E. WALKER:  Is this current practice in the department?   

Ms S.M. McHale:  We have no supervision orders at the moment. 

Ms S.E. WALKER:  I appreciate that.  This clause will allow an officer to enter a home and to have access to a 
child.  Does the department have that authority at the moment?  It is available now, is it not? 

Ms S.M. McHale:  We need a warrant to enter - unless it is an urgent situation, as then we would not require a 
warrant. 

Ms S.E. WALKER:  Under the Child Welfare Act, is the departmental officer not able to go into a home without 
a warrant? 

Ms S.M. McHale:  Yes - it is to apprehend the child.   

Ms S.E. WALKER:  Is the department not allowed to go in if officers think something is going on; that is, they 
are not able to check whether the child is okay?   

Ms S.M. McHale:  If we are not apprehending the child, we need an order of entry. 

Ms S.E. WALKER:  What if officers went in and found that everything was all right?  The officer would then 
not be apprehending the child. 

Ms S.M. McHale:  No. 

Ms S.E. WALKER:  What is the basis on which departmental officers can go into the home when not 
apprehending the child? 

Ms S.M. McHale:  It would be acting on information that the child is at risk. 

Ms S.E. WALKER:  As long as that information is available, could an officer enter the home without a warrant? 
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Ms S.M. McHale:  That is right.  

Ms S.E. WALKER:  That is what this provision will allow.   

Ms S.M. McHale:  Under a supervision order, yes. 

Clause put and passed. 

Clause 53:  Provision of social services -  

Dr E. CONSTABLE:  I wish to explore clause 53 with the minister for a moment.  Correct me if I am wrong, but 
I imagine the provision of social services might include things such as parenting programs, as well as more 
traditional services.  Is that correct?   

Ms S.M. McHale:  It is a range of services.  It could include that area.  Social services are defined on page 6 of 
the Bill. 

Dr E. CONSTABLE:  Will provision of parental support be vested in the same staff member or members as 
those working on the child’s case?  Therefore, will the person working in the best interests of the child also 
provide those services to the parents?  I raise this matter because the recent Queensland report identified a 
potential conflict between decision making in the best interests of the child and the provision of support for 
parents.  It was considered that it was better to separate those areas.  Therefore, the person providing support to 
the parent should be different from the person looking after the best interests of the child.  To continue that 
thought, the Queensland report advocates the creation of specialist positions to work extensively with parents.  I 
seek some direction from the minister about how she sees her department in dealing with this situation.  I think 
the Queensland report makes a strong point in that regard. 

Ms S.M. McHALE:  I refer the member to page 6, which lists the sorts of social services involved.  The answer 
is that it will probably not be the same person providing those services.  Those services could be provided in 
psychology, and education and training or some advocacy or therapeutic services.  The clause reaffirms that 
notwithstanding working with a child or family in relation to the threat of harm - that is, the reason to take out an 
order - other services may need to be wrapped around the family to provide holistic support.  It is a reaffirmation 
to work with the family specifically on the causes of the harm, but also to provide other services that could 
impact on that family.  I refer to psychologists, other health workers, nutritionists etc.  The likelihood is that the 
same person would not provide the different services.  The member asked about parenting skills.  The 
department has officers and psychologists who work with the positive parenting program.  There are dedicated 
services in parenting skills. 

Dr E. CONSTABLE:  I accept the minister’s comments so far, but she has not addressed the issue I raised.  I 
want to know whether the minister or her department recognises that this could be an issue.  I ask a question at 
one level: is the person assigned to the case likely to be giving advice and providing help to parents as well as 
looking after the best interests of the child?  The Queensland report states that this poses a potential for conflict 
of interest.  Does the minister recognise that there could be a conflict of interest for the person assigned to the 
case?  If so, what will the minister do about it? 

Ms S.M. McHALE:  That matter is recognised by the department.  One case manager would be assigned to a 
family, but that person would then not provide the range of other services.  That person may well coordinate the 
services, but not deliver them.  I assure the member by reference to another example that the child protection 
workers the Government has employed work solely on matters to do with child protection.  If other services are 
to be provided to the family, that child protection worker would not provide those family services.  Those 
workers are involved in forensic and investigative work around the alleged abuse.  It is recognised that the 
conflict of interest is involved; therefore, the department has a range of services and service delivery.   

Ms S.E. WALKER:  The intent of this clause is current practice, is it not? 

Ms S.M. McHale:  In practice, yes.  But, again, we do not have supervision orders, so I cannot answer the 
question by simply saying yes.  In practice, we try to ensure that we wrap services around the family as 
holistically as possible.   

Ms S.E. WALKER:  The minister said last week that the department gets around the restrictions of the Child 
Welfare Act to get supervision protection orders by bringing an application and deferring or adjourning that 
application so negotiations can take place with parents.  Supervision can be provided in that capacity.  When that 
is done, does the department provide the services that are outlined in the provision? 
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Ms S.M. McHALE:  I said last week that we get around the inflexibility and the deficiencies of the Act by 
seeking a protection order, a wardship order or whatever, and then have it adjourned because we do not have a 
supervision order.  Yes, the department would then provide the services required to support the family. 

Clause put and passed. 

Clause 54:  Protection order (time-limited) - 
Ms S.E. WALKER:  Is this current practice?  Can the department go to the court now and get a protection order 
that is time limited? 

Ms S.M. McHALE:  It is called something else.  We have a wardship order or we have nothing, in practice, 
under the current Act.  Yes, we can and do go to court, take a child into care and make the child a ward of the 
State for any length of time.  That could be until the child is 18 years of age, or it could be for a lesser time. 

Clause put and passed. 

Clause 55:  Duration of protection order (time-limited) - 
Ms S.E. WALKER:  Can the time limitation of two years be extended under the legislation? 

Ms S.M. McHale:  Yes. 

Ms S.E. WALKER:  Obviously, that is under clause 56(4). 

Ms S.M. McHale:  Yes. 

Ms S.E. WALKER:  Can it be extended just once or indefinitely? 

Ms S.M. McHale:  It can be extended more than once. 

Ms S.E. WALKER:  Every two years? 

Ms S.M. McHale:  The maximum time is two years.  It can be extended, and extended again. 

Dr E. CONSTABLE:  Can it be extended ad infinitum; say, two years now, then two years, two years and two 
years, or would a limit be placed on that?  This question came up with the previous protection order. 

Ms S.M. McHALE:  In one of the previous drafts there was a proposal that there be only one extension, and then 
the department would have to apply for an up-to-18 order.  In the process of discussion and consultation it was 
agreed that reunification may be possible, not after two years and not after another two, but perhaps the 
department could work towards reunification with another year.  For that reason, the flexibility around the 
extensions was built into the Bill.  In practice, the answer to the member’s question is that it would be a 
judgment of the department.  After, say, two extensions - six years - the department would be more likely to ask 
whether there was any possibility of reunification; and, if not, rather than going for a further extension, it would 
go for an up-to-18 order. 

Dr E. Constable:  Do you see that as a hard-and-fast rule?  You said that after six years it might become a - 

Ms S.M. McHALE:  No, it is not. 

Dr E. Constable:  You could have a protection order until 18 after three years or four years if it were necessary. 

Ms S.M. McHALE:  Yes. 

Ms S.E. WALKER:  I have never before seen so many amendments to a Bill.  I was trying to think of how I 
could put that in a subtle way.  This is supposed to be a historic Bill.  The minister has told us that she sat down 
and, clause by clause, went over it in an intellectually challenging way.  However, yet again I am being given 
more amendments.  I wonder whether we will get any more before the night is out, or is this the last of them? 

Ms S.M. McHALE:  I move - 

Page 42, line 20  - To insert after “extended” the following -  

“or revoked”. 

This amendment has been made on the advice of parliamentary counsel.  I believe that it was an oversight.  
Some of the amendments are drafting oversights, unfortunate as that is.  Of course, we are dealing with time-
limited orders.  This amendment is consequential upon the amendments we will be making to clause 56.  Clause 
56 provides the capacity for the court to revoke the order and make another order.  Without the amendment, 
there would not be that capacity. 

Amendment put and passed. 
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Clause, as amended, put and passed. 

Clause 56:  Extension of protection order (time-limited) - 
Ms S.E. WALKER:  I am anticipating the amendment to this clause.  Is that amendment included because if the 
department gets a time-limited order, it may want to have it revoked and have a care and protection order? 

Ms S.M. McHale:  The department may realise during the life of the time-limited order that reunification will not 
be possible. 

Dr E. Constable:  It is not possible to hear you, minister. 

Ms S.M. McHALE:  The department may have decided that a time-limited order is not in the best interests of the 
child and that reunification will not work, and it wants to seek an up-to-18 order.  Alternatively, the work with 
the family may have been extremely positive, and the department may want to go to a supervision order; that is, 
it is going the other way - the department has worked with the family.  The current construction of the clause 
does not allow for the revocation of the order and for another one to be substituted.  I move - 

Page 43, lines 6 to 8  - To delete all words after “do” to the end of line 8 and substitute the following - 

 so - 

(a) extend the order for a period not exceeding 2 years that ends before the child reaches 
18 years of age; or 

(b) revoke the order and, subject to this Part, make another protection order in respect of 
the child.  

Ms S.E. WALKER:  Having introduced a revocation provision in clause 56, is there a revocation provision for 
each order?  I presume that the rationale for introducing the revocation provision will be the same for all orders; 
that is, they may be revoked.  Is there a revocation provision for all orders; and, if not, why not?   

Ms S.M. McHALE:  Yes, there is.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 57:  Protection order (until 18) - 
Ms S.E. WALKER:  This is current practice, is it not?  It is just a splitting between the order we have just 
discussed and this order.  Is that right?   

Ms S.M. McHale:  It is possible to make an order for a child until the child reaches 18 years of age.   

Clause put and passed. 

Clauses 58 and 59 put and passed.   

Clause 60:  Protection order (enduring parental responsibility) - 
Ms S.E. WALKER:  This is a new order.  Can the minister explain enduring parental responsibility and how it 
differs from, for instance, a foster care situation?   

Ms S.M. McHALE:  The member for Nedlands is absolutely right; this is a new type of order.  The significant 
difference is that the parental or guardianship rights are with the carer of the child; in other words, the chief 
executive officer does not have parental responsibility.  The purpose of this option is for those cases in which the 
department is confident that there is long-term stability in a child’s life with the carer or family member who is 
looking after that child.  It would not be used if there were concerns about the relationship or the volatility of the 
relationship.  The sorts of arrangements in which this order might be used would be relatives who are looking 
after a child or long-term foster carers who have had the child but not necessarily since he or she was a toddler or 
since birth, and there is absolutely no possibility of reunification with the parents or the parents are not to be 
found.  It is a very important order.  As the member has correctly said, it is a new way of operation for the 
department.  I do not anticipate that it will necessarily be used in a lot of cases, but it is a very important order to 
ensure stability in those cases in which it would be appropriate.   

Ms S.E. WALKER:  I know it is a new order, but does this happen currently, because a child can be taken into 
care and protection and can be put with grandparents or other people?   

Ms S.M. McHale:  Yes, you can.   

Ms S.E. WALKER:  How is that done?   
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Ms S.M. McHale:  When the matter goes to court, the grandparents would be the nominated or the suggested 
carers and that plan or order would be approved by the court.  However, in that instance, under the current Act, 
the CEO, not the grandparents, remains the person with parental responsibility.   

Ms S.E. WALKER:  The current obligations of the director general are to monitor, review and look after the 
interests of the child.  

Ms S.M. McHale:  Yes.  

Ms S.E. WALKER:  An obligation is then imposed on the department through its officers to check that the child 
is okay.  

Ms S.M. McHale:  Yes.   

Ms S.E. WALKER:  How often is that done?   

Ms S.M. McHale:  It is done at least quarterly.  Depending on the complexity of the case, it could be done more 
frequently.  

Ms S.E. WALKER:  What was the rationale for removing the obligation on the director general to ensure that the 
child is being looked after properly; that is, abandoning his or her responsibilities?   

Ms S.M. McHALE:  Clearly we do not see it in terms of abandoning the child.  Those who work in foster care, 
and in particular the Foster Care Association of Western Australia, have expressed the long-held view that there 
should be another way of providing a different sort of care arrangement that secures stability and permanency 
and, in fact, provides for an environment that is as close to a normal family as could possibly be imagined.  
When the chief executive officer is involved in the care of a child, the CEO makes decisions about sleep overs, 
medical appointments, signing passports etc.  This order - I stress again that it is not likely to be used in a 
significant number of cases -  

Ms S.E. Walker:  How many currently?   

Ms S.M. McHALE:  I cannot give the member the number of children who would fit into this category.  
However, I can tell the member for Nedlands that we are doing an audit of all the children in care.   

Ms S.E. Walker:  I think it is astonishing.   

Ms S.M. McHALE:  Past practices in this department under previous Governments perhaps have been 
astonishing, but under my ministry an audit is being done.  We will have a much better understanding of the 
sorts of arrangements that exist.  This is very good planning and essential work that has never been done before, 
and we are doing it now.  It will not be used in many cases.  However, it will be used when foster carers or 
relatives believe that a normal environment can be provided for the child and that the interference of the CEO or 
the CEO retaining parental rights is not in the best interests of the child.  It will not fit another arrangement, but 
in those cases in which nothing untoward has happened, there has been long-term stability and there is little or 
no concern for the child, it would be entirely appropriate and great for the child to have minimal state 
intervention in his or her life.   

Ms S.E. WALKER:  Does the minister envisage that same-sex couples could have enduring parental 
responsibility?  It is possible under the Bill, is it not?  The Bill states that a protection order gives two natural 
persons joint responsibility of a child.   

Ms S.M. McHale:  It is not out of the question.  

Ms S.E. WALKER:  Is it not another way for people to adopt a child through the backdoor?   

Ms S.M. McHale:  No, it is not.   

Ms S.E. WALKER:  I would argue that it is.  The director general will completely abrogate responsibility for 
children in state care.  The director general’s current responsibilities for children will be abandoned.  In my view, 
this is almost a way of adopting children by stealth.  I am quite concerned about that, and I will tell the minister 
why.  My reason is not fanciful.  I have previously dealt with many cases of child sexual abuse.  Often a child 
can appear quite normal and everyone can think that everything is fine because child sexual abuse cases often do 
not come to light until the child leaves home and reports the offence.  I am disturbed that under this Bill foster 
carers will be converted into people adopting children.  I have been quite worried to see advertisements for foster 
carers.  I am not saying that all foster carers are bad; I accept the Crime and Misconduct Commission’s report 
that the majority of foster carers are great.  However, we all know that some people prey on small children.  The 
Government is allowing another form of adoption.  Why do people who are issued with an enduring parental 
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responsibility order not adopt a child?  It is very disturbing that the minister and the minister’s department 
cannot provide statistics on these children.  I do not know how many questions I have asked the minister about 
how many children will be classified under this category.  The minister and her department cannot tell me that, 
even though they have known for weeks that this Bill would be debated today.  The minister cannot tell me how 
many children will be placed under this type of order.  How many children does the minister think might be 
placed under this type of order?  No analysis has been done, which I find very disturbing.   

Dr E. CONSTABLE:  On that point, I am somewhat alarmed that the minister cannot give us a ballpark figure 
about the number of children she expects to be placed under this type of order.  To plan ahead, surely the 
Department for Community Development would need to know how many carers were needed.  If 100 children 
will come under this category, 100 carers will be needed.  I do not know how the minister can live in the ether 
and not know a ballpark figure.  Will 10, 20, 50, 100 or 150 children need carers?  Some children might need 
carers with very special skills, and the department will have to be certain that these carers can cope and provide 
the ongoing care that those children will need.  As the minister said, some children might be placed under this 
order when they are infants.  A carer might have to care for a child for 18 years.  It is mind-boggling that the 
department has no idea about the number of children who will be placed under this category.  As a member of 
Parliament, that does not give me a lot of confidence in the department’s ability to plan for these types of things.   

Ms S.M. McHALE:  It is not a question of needing to recruit X number of foster carers to care for these kids; 
they are already in the system.   

Dr E. Constable:  You advertised.  That is the point.   

Ms S.M. McHALE:  We need to advertise for foster carers because we never have enough.   

Dr E. Constable:  One minute you are saying that they are in the system and the next you are -  

Ms S.M. McHALE:  The member should stop being picky when I am trying to explain that, currently, 1 800 or 
1 900 children are in care.  About 500 of those children are not wards of the State.  When this Bill becomes an 
Act, the children will be transferred into the different categories.  An assessment will have to be conducted of the 
number of children in the system who currently live with their grandparents and of people who have previously 
sought through the Family Court to make an arrangement of this nature.  If we think it will affect one per cent of 
the current number of children in care, it is not a question of having to recruit the number of foster carers that 
equates to one per cent of the children in state care, because they are in the system.  In all likelihood, it will not 
be until some time has elapsed before it could be seen that an enduring responsibility order would be appropriate.  
Presently, it is possible for a carer to go to the Family Court and seek a similar provision.  However, we know 
that that option is expensive.  Going to the Family Court does not give people the financial security and support 
that we will build into the Bill under clause 65.   

To answer the member for Nedlands’ question about adoption, this Bill does not provide a backdoor option for 
adoption.  It is a very open and accountable Bill.  It is not appropriate to sever family relationships permanently, 
which is what adoption does.   

Ms S.E. Walker:  You are severing the relationship permanently with the department.  That is okay, isn’t it, to 
abandon them?  I don’t think it is.   

Ms S.M. McHALE:  In certain cases it is entirely appropriate for the carer and the child to have as close a 
relationship as possible without the intervention of the State through the Chief Executive Officer of the 
Department for Community Development.  If the member does not like it, that is all right.  However, the sector 
does like it and it believes this is a good option.  It operates in some other States.  We think it is a good order to 
have in our system.   

Dr E. CONSTABLE:  I think the minister said there are currently 1 900 children in state care and that each child 
will have to be transferred to a protection order.  Is that correct?   

Ms S.M. McHale:  The wards will.   

Dr E. CONSTABLE:  How many wards are there?   

Ms S.M. McHale:  Roughly 1 500.   

Dr E. CONSTABLE:  Some 1 500 wards will have to be transferred.  It is an interesting point and is one that we 
must understand.  How much time will the department need to transfer those children from their current status to 
a status under this new legislation?  What does the minister anticipate will be the cost of that?  Will it take six 
months or a year?  Will the courts be involved?  It is a large number of cases to be involved with.  I want to 
understand the process that must be gone through to get to that point.   
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Ms S.M. McHALE:  The transition will be automatic.  If a child is currently a ward of the State until aged 18, 
that child will be placed on a protection order until he or she turns 18.   

Dr E. Constable:  Will that initially not go through the courts?   

Ms S.M. McHALE:  We will discuss transitional provisions when we come to them.  That is an appropriate time 
to go through the details of transition.  Broadly speaking, a ward of the State will remain on an order up to the 
age of 18.  The time-limited order will be used when it refers to a time when the person is less than 18 years of 
age.  The director general is concerned about the non-wards of the State.  They must be reviewed.  An audit is 
conducted of all children in state care to make sure that the care plans are prepared properly, that the children 
have appropriate support and that those children who have come into care by means other than as a ward of the 
State still remain in the care of the State.  That is the population that we need to be concerned about.  Of course, 
some of those may be transferred to negotiated placements, but others may not, because they could have come 
into the system by virtue of some concerns but they were “agreed” placements between the parents and the 
department and not necessarily through the court.  I am very concerned to make sure that we know as much as 
possible about all the children in care, and that is why this audit has been undertaken.  I suggest that we leave our 
questions on the transition provisions until we come to the schedule. 

Dr E. CONSTABLE:  Has that audit begun? 

Ms S.M. McHale:  It is being undertaken now. 

Dr E. CONSTABLE:  When do you expect it to be completed? 

Ms S.M. McHale:  I am informed that it will be a few months before it is finished.  This Bill still has not gone 
through this House and then it has to go through the upper House.  By the time it goes through both Houses, the 
audit should be pretty close to being finished. 

Ms S.E. WALKER:  Has any audit been done in relation to the children since the minister came to office? 

Ms S.M. McHale:  Regular planning takes place.  This is the first ever audit of its kind. 

Ms S.E. WALKER:  In terms of working out which children will go under which audit, what form is the audit 
taking? 

Ms S.M. McHale:  The audit is looking, amongst other things, at the individual plans of every child in care.  It is 
looking at deficiencies and why the child is in care to assess and reassess why that child is in care.  It is also 
preparatory for the transition from the Child Welfare Act to the new Act. 

Ms S.E. WALKER:  Who is conducting the audit? 

Ms S.M. McHale:  Departmental officers - senior officers of the department. 

Ms S.E. WALKER:  That is what worries me. 

Ms S.M. McHale:  They are auditing the children’s care plans that have been produced by subordinate staff. 

Ms S.E. WALKER:  The department has absolutely no external accountability to anyone, which is a worry to 
me.  Nobody knows what goes on in the department except the people in the department.  Any audits are done by 
the department.  The minister cannot give us any projected figures for the number of children who will be 
offloaded, shuffled around or gotten rid of by the department in terms of its obligations.  It is simply not good 
enough.  I would like to be reassured.  I would like to know how many children the minister might make 
applications for concerning these orders.  The minister cannot tell us that.  The minister cannot tell us how many 
children are under these types of orders at the moment.  It all seems a bit of a mess. 

Ms S.M. McHale:  That is because these orders do not exist. 

Dr E. CONSTABLE:  I am becoming more concerned about this the more I hear about it.  This is not an audit;, it 
is just an in-house review of cases.  An audit implies that it is independent; that is, independent people look at 
the books of the operation or an organisation.  However, when it is done in-house it is sort of Caesar unto 
Caesar: the department’s own officers are looking at their own work or the work of their colleagues.  It cannot be 
called an audit; it has to be called something else.  It is probably very good work, but it is not an audit of the 
work of the department or an audit of those cases.  The minister might consider using some independent people 
to look at the quality control of this process.  It happens far too often that government departments look at 
themselves rather than have independent people look at their work.  People learn a lot from that independent 
scrutiny. 

Ms S.M. McHALE:  I move - 
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Page 44, line 9 - To insert after “protection order” the following -  

(enduring parental responsibility) 

The effect of this amendment is to clarify that under clause 60(2), a protection order endures parental 
responsibility.  That was left out of the drafting and it must go in to be absolutely clear. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 61:  Restriction on making protection order (enduring parental responsibility) - 
Dr E. CONSTABLE:  I refer to clause 61(2)(b)(i) on page 45.  Who does the minister think a suitable person is 
to provide long-term care for the child?  Who is a suitable person for the purposes of this clause?  What sort of 
criteria would officers of the department be looking at to determine the most appropriate or suitable person to 
provide care?  If it is not a relative of the child, how does the department go about finding these people?  What is 
the department looking for if it has advertised for carers of children in this situation, bearing in mind that a carer 
could be looking after a child for up to 18 years?  What is the department looking for and how are the people 
screened?  I think we all found the report that came out of Queensland last year was very useful in addressing 
some of the issues that we are looking at in this legislation.  The Queensland report advocated far more research 
with regard to recruitment, retention and so on of carers, and identified the factors that were most likely to result 
in successful placements.  It also advocated exit interviews for those who had completed their time as long-term 
carers. Will the department be looking at extensive research as this legislation is put in place and becomes law, 
and it starts moving in the direction we have been talking about in a number of these cases?  Does the minister 
think all prospective carers should undergo compulsory training in parenting?  For instance, we have talked 
about grandparents or other relatives, an aunt and an uncle, who may have been involved in the child’s welfare 
and life since the day it was born.  Does the minister see those people being involved in some sort of compulsory 
training, and how would she vary it, perhaps, for grandparents?  Would it be the same training for someone 
employed as a foster carer, or a grandparent who is very much a part of the child’s life?  The Queensland report 
states that inadequate training can result in high levels of stress, difficulty in retaining carers, and unsuitable 
placements.  A lot of research is needed, as we put these new protection orders in place, to monitor what works 
and what does not work, and what training works and does not work.  Who would do that research?  Does the 
minister see a new research team developing?  Again, the best research will occur if it is somewhat independent 
of those in the department involved in the decision making.  I would like to see some independent research 
commissioned by the department.  I would like to know the minister’s opinion on that.  Most of my comments 
relate to subclause (2)(b)(i).  However, I also have some questions about subclause (5).  What problems will the 
department face in creating a more “diverse” group of carers?  How does the department propose to attract 
people to the role of carer, which is such an important role in the community, and create a larger number of 
carers? 

Ms S.M. McHALE:  I thank the member for Churchlands for raising a number of significant issues.  I may not 
deal with them all; if I do not, I will be happy for the member to tell me which ones I have not dealt with.  The 
decision about whether we will seek a protection order (enduring parental responsibility) will depend on a 
number of factors.  There will be an assessment of the stability of the relationship up until the time the order was 
sought.  There will be an assessment of the history and parenting skills of the carer, and references may well be 
sought.  The views of the child and the parents will also be sought and assessed.  An enduring parental 
responsibility order will not mean that the relationship between the department and the carer is abandoned or 
severed altogether.  There will still be the capacity for financial support and a range of social services to be 
provided to the family.  In fact, it will strengthen the quality of life for the child.  

I agree entirely with the member’s comments about research.  Some very good research is taking place at the 
University of Western Australia and other universities.  However, I have found from my experience that in 
Australia, unlike the United Kingdom, that independent research has not been used to inform the practice of the 
department.  Therefore, I have been urging the department to make better contact with the universities and to 
collaborate with them on research.  It has been my observation that for many years the department has been very 
introspective.  It has also sometimes been under siege.  I believe that the department, and the children on whom 
its existence depends, would be better served if it had a more outward-looking and research-oriented view of 
itself.  Collaborative work is now being done with the University of Western Australia and Edith Cowan 
University - in fact, with all the institutions.  We are absolutely supportive of independent research.  It is not true 
to say that the department is not accountable to independent bodies.  The case review panel, which reviews 
individual cases of children in care, is independent.  The Child Death Review Committee, albeit that it deals with 
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a very narrow section of the population in that it scrutinises in great detail the involvement of the department in 
cases in which a child has died, is also an independent body.  Research is being undertaken by the Child 
Protection Council, which is funded through the department, in collaboration with Murdoch University and the 
University of Western Australia, to look at the best practice models of child protection.  That is a great 
partnership, and that seminal research will inform the work of the department for many years.  I agree absolutely 
with the member: research is imperative.  However, that research must be used to inform practice.   

The member made some comments about the audit.  It will actually be a review of cases of children in care, so 
“audit” may not be the right word.  This will be the first time that an audit has been done.  Some criticism may 
be made about the fact that the audit will be done by people who work within the department.  However, those 
people will be independent of the case practitioners.  They will be senior departmental staff who do not have a 
line responsibility for the case practitioners.  The audit of abuse in care is another new initiative.  This will also 
be the first time that this type of audit has been done.   

Ms S.E. WALKER:  I am interested in what the member for Churchlands said about the words “a suitable 
person”.  Where else in Australia is this type of order in force?  In the briefing I was told that although the 
Liberal drafting instructions are the basis for this Bill, the legislation of other States has been reviewed and 
added to the Bill.   

Ms S.M. McHale:  The Australian Capital Territory, Victoria, New South Wales, South Australia, Queensland 
and Tasmania.   

Ms S.E. WALKER:  Section 59 of the Queensland Child Protection Act 1999, which is headed “Making of child 
protection order”, states -  

(2) Also, before making a child protection order granting custody or guardianship of a child to a 
person other than the chief executive, the court must have regard to any report given, or 
recommendation made, to the court by the chief executive about the person, including a report about the 
person’s criminal history, domestic violence history and traffic history.   

(3) In addition, before making a child protection order granting long-term guardianship of a child, 
the court must be satisfied -  

(a) there is no parent able and willing to protect the child within the foreseeable future; or 

(b) the child’s need for emotional will be best met in the long-term by making the order. 

(4) Further, the court must not grant long-term guardianship of a child to -  

(a) a person who is not a member of the child’s family unless the child is already in 
custody or guardianship under a child protection order; or 

(b) the chief executive if the court can properly grant guardianship to another suitable 
person. 

That provides quite a detailed report and safeguard with regard to handing over a child to another person for the 
rest of that child’s life.  Can the minister reassure me that when these types of applications are made, a report 
will be provided? 

Ms S.M. McHale:  I refer the member to subclause (3), which provides that the CEO must provide the court with 
a written report that addresses the issues referred to in subclause (2)(b)(i) and (ii).  

Ms S.E. WALKER:  Yes, but it is not set out in the Bill.  I am wondering why it has not been set out. 

Ms S.M. McHale:  I think Francis Lynch has an issue with this.  This is a practical issue.  It is difficult to believe 
how a report to the court will not provide those details.  It is almost axiomatic that it will.  Therefore, it was not 
considered necessary to spell it out in the Bill.   

Ms S.E. WALKER:  Why not? 

Ms S.M. McHale:  Because it was not considered necessary.   

Ms S.E. WALKER:  Just as the minister has not spelt out emotional, psychological, sexual or physical abuse?  I 
refer the minister to subclause (3).  Francis Lynch has actually raised a slightly different issue.  He says that 
clause 61(3) provides for the department to provide a report to the court when it is proposed that an individual, 
not being a parent, be given enduring parental responsibility for a child.  He suggests that the department be 
required to state clearly why the parents or other family members of the child are unsuitable or unwilling to care 
for the child on a long-term basis.  That notion is not included in the Bill.  By the way, did the minister give any 
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thought to the Queensland Child Protection Act 1999, and was it considered by advisers, when this clause was 
drafted?  Has the minister given any thought to Francis Lynch’s concern regarding providing a report on why the 
immediate family or any other family member is not suitable before the child is given to another suitable person? 

Ms S.M. McHALE:  Responsible people over the years have looked at many provisions in many Acts in the 
development of the Bill before the House.  The report that must be provided to the court will address why the 
proposed carer is considered to be a suitable person.  I do not think it is necessary to spell that out in the Act.  I 
do not know whether other States spell that out.  The member for Nedlands has looked at the Queensland 
measure.  In the construction of the Bill, it was considered necessary to have a report, but it was not considered 
necessary to spell out what will be in the report. 

Dr E. CONSTABLE:  When I proposed some issues to the minister a little while ago, to which she provided a 
very comprehensive answer, she left out my question concerning clause 61(5) about creating a more diverse 
group of parents.  Could the minister elaborate on that aspect, and give an idea of the issues the department deals 
with?  How does one go about creating a more diverse group of carers?  What are the problems faced in finding 
suitable people?   

Ms S.M. McHALE:  This is clearly an issue that has arisen in the past number of years.  When the Child Welfare 
Act was enacted, the multicultural community was not as diverse as is currently the case.  Of course, family 
breakdown occurs across cultural perspectives.  Departmental initiatives would include advertising and targeting 
COLD - culturally or linguistically diverse - communities and working with the Ethnic Communities Council 
and other organisations that are close to culturally diverse communities.  Two new senior positions have been 
created in the department to work with, and to have specific responsibility for, COLD communities.  Work will 
take place on the ground with dedicated officers with relationships with various organisations to develop 
contacts with potential carers.  Some of the issues we deal with in a practical way involve religion and cultural 
identity and the continuity of cultural identity.   

Dr E. Constable:  How do you define that something is less than satisfactory in placements in relation to the 
criteria you mentioned - namely, religion and cultural and linguistic background?  They must be mismatched 
reasonably often, I guess from what you are saying.   

Ms S.M. McHALE:  It is not a frequent problem at this stage.  A small number of such cases have arisen.  I have 
certainly had meetings with representatives from COLD communities about ensuring that we place children in 
appropriate circumstances.  My experience is that it has not been a significant problem.  Having said that, more 
work is needed.  It can be an issue.  New communities are coming into contact.  We have had three instances of 
severe family breakdown involving Somali children that I know of.  It is a changing issue, but we need to 
confront it.   

Ms S.E. WALKER:  If on making an enduring parental responsibility order, the minister does not want the State 
to have any interference with a child, how does one monitor the conditions of an enduring parental responsibility 
order?   

Ms S.M. McHale:  The intention is that the involvement of the department will be minimal.   

Ms S.E. WALKER:  There will be some involvement with the conditions imposed. 

Ms S.M. McHale:  There is still likely to be a financial relationship, with which will come some informal 
involvement.  The premise of an enduring parental responsibility order is minimal or no involvement with the 
department.   

Ms S.E. WALKER:  Clause 63 envisages conditions.  Would it be fair to say that this enduring parental 
responsibility order will be similar to a guardianship order under the Family Court Act?  

Ms S.M. McHALE:  The only condition that can be applied under an enduring parental responsibility order is 
about contact.  That is important.  No other conditions will be applied.  There are some similarities between the 
provisions under the Family Court Act -   

Ms S.E. Walker:  What is the difference?   

Ms S.M. McHALE:   This provision will ensure that the capacity will exist under our Act to create this 
relationship.  Therefore, I understand that families, carers or relatives can currently go to the Family Court and 
seek, what is the term, a guardianship or parental -  

Ms S.E. Walker:  Why duplicate it?   
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Ms S.M. McHALE:  We are not.  We will make it easier for families and children to have this arrangement.  
Costs are associated with the Family Court.  In endeavouring to establish a system of child protection and orders, 
this measure was considered important.  In my view, it will ensure that all orders are contained in one Act.  
Therefore, people need not go from the Children’s Court to the Family Court, and families need not go to the 
Family Court.  The department can seek the order under this legislation.   

Ms S.E. WALKER:  This really is a means of state funding.  In a way, it will fund people who would normally 
go to the Family Court to gain guardianship of a child.  The state will fund carers to gain guardianship of a child, 
as would be the case under the Family Court Act.  Under the Family Court Act, people need lawyers.  What is 
the difference between this provision and a Family Court Act order?  Not a lot, it seems.  Regarding minimal 
interference, conditions concerning contact can be horrendous.  People come to my office with difficulties in 
getting contact with their children through the department.  The department must pay for a private person in the 
middle to deal with the carer and the child and the natural family.  What are the differences, if any, between this 
process and the order that the Family Court provides?  Did the minister look at this aspect when considering this 
order?  

Ms S.M. McHALE:  Yes, we looked at it.   

The ACTING SPEAKER (Mr A.D. McRae):  Order!  While we are dealing with this matter, I remind members 
that the question before the Chamber is whether clause 61 should be passed.  Therefore, it is not appropriate at 
this stage to debate other clauses - that is, unless certain aspects are being brought into the discussion.  I provide 
that as a guiding comment.   

Ms S.M. McHALE:  I am grateful, Mr Acting Speaker.   

We looked at the Family Court.  In an enduring parental responsibility order, the child must at some time have 
been found to be in need of protection.  Unlike the Family Court, where any family theoretically could seek a 
residence order, the families and population to be dealt with under this clause will have distinguishing features.  
However, it is a matter of having an inclusive and comprehensive system of child protection orders.  I do not 
have any difficulty with it.  It is not a duplication.  I believe it is a very sensible order to have for children. 

Ms S.E. WALKER:  Is there a class of person who would be able to have control of the child under an enduring 
parental responsibility order, but who would not be able to do so under the Family Law Act? 

Ms S.M. McHALE:  I am informed that there is no class of person. 

Clause put and passed. 

Clause 62:  Duration of protection order (enduring parental responsibility) - 
Dr E. CONSTABLE:  This clause allows a protection order (enduring parental responsibility) to be revoked.  
Given the discussion so far, we would all be hoping that a long-term placement would be a successful one.  I can 
see why we need this provision in the Bill.  However, will the minister give us an idea of the circumstances 
under which the chief executive officer might wish to revoke one of these orders?  Does the minister see it as a 
very unusual step to take?  Is it something that would happen once in a blue moon or more often than once in a 
blue moon?  Can the minister give me some comfort perhaps about this clause? 

I also draw to the minister’s attention that there have been many instances so far in the consideration in detail 
when both the member for Nedlands and I have asked the minister for numbers and detail.  It strikes me that it 
would be worthwhile asking the minister to give us an undertaking that this sort of information will be routinely 
reported in annual reports; that is, how many of these orders were revoked in a year and all those sorts of things.  
We will probably keep raising them, but it might give some guidance to the sorts of matters that we as people 
involved in this legislation are interested in.  However, other people would be interested in seeing that as well.  It 
would be an accountability measure to see how the legislation is working. 

Ms S.M. McHALE:  I agree entirely with the member for Churchlands.  I believe that once we get the orders in 
place, we will be reporting on these different orders, the numbers and so on, and we will be able to keep track of 
it.  In addition, on a national basis, the department is required to provide figures on the number of orders.  It is 
problematic, because different States have different orders.  However, we may well be more in line when we get 
these orders in place.   

I anticipate that the revocation of an enduring parental responsibility order would be very unusual - hopefully, 
less than once in a blue moon.  I am informed that the death of a carer or a long-term illness may require the 
revocation of an enduring parental responsibility order.  It is more likely to be an unanticipated event, rather than 
the discovery that something untoward and bad is happening to the child. 
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Ms S.E. WALKER:  I believe the minister said that at the moment some children - she cannot tell us how many - 
are in a long-term care situation, but the parental responsibility remains with the director general; is that right? 

Ms S.M. McHale:  Yes, children who have been made a ward until the age of 18. 

Ms S.E. WALKER:  It is true, though, is it not, that this type of order could be revoked if there were an 
allegation of some form of abuse? 

Ms S.M. McHale:  If that were found, I am sure that would be the case. 

Ms S.E. WALKER:  That has happened in the past, has it not?  An order for children in long-term foster care in 
this State has been revoked because of abuse.   

Ms S.M. McHale:  Yes, that has happened. 

Ms S.E. WALKER:  It is just that the minister seemed reluctant to mention that when the member for 
Churchlands asked her under what circumstances it would be revoked.  In these types of placements, there is no 
guarantee that paedophiles will not be operating.  I know that the department will look out for that, but there is 
no guarantee, is there? 

Ms S.M. McHale:  Unfortunately, in this work nothing can be guaranteed absolutely. 

Ms S.E. WALKER:  No.  What concerns me is the complete abrogation of responsibility by the department 
when handing over the child. 

Ms S.M. McHale:  That is where you and I differ. 

Ms S.E. WALKER:  I know, but I do not want to hear about it. 

Ms S.M. McHale:  However, I am respecting your views. 

Ms S.E. WALKER:  The minister knows that that is a possibility - even a probability - given what we have seen 
recently around Australia and in this State.  I am just surprised to find the minister moving towards that situation 
at this time. 

Clause put and passed. 

Clause 63:  Conditions of protection order (enduring parental responsibility) - 

Ms S.E. WALKER:  If the people who have the enduring parental responsibility for a child become difficult with 
access, does the minister consider that the department would revoke the order under those circumstances?  Has 
the department ever had to do that? 

Ms S.M. McHale:  It has not had to do it because we do not have these orders in place. 

Ms S.E. WALKER:  I know we do not have the orders.  However, let us not play games.  Currently, in practice, 
there are situations in which foster carers, or whoever, have children for a long time, but the parental 
responsibility is with the director general.  Has the department had difficulties with foster carers in those 
situations, with the natural family being unable to contact the child?  Has that arisen? 

Ms S.M. McHale:  There are families who claim that the department puts obstacles in the way of their making 
contact with the children, yes. 

Ms S.E. WALKER:  Does it? 

Ms S.M. McHale:  There is usually a reason that the parent has that view.  Quite often, it is when the parents 
have absolutely unrealistic views about their own parenting skills or their own capacity to interact with that child 
when they have supervised access. 

Ms S.E. WALKER:  I understand that.  My question was about the attitude of the foster carers or the carer.  Has 
the minister found anyone in that situation since she has been minister, or has the department ever found that 
they have been difficult in allowing - 

Ms S.M. McHale:  Yes, there have been a couple of publicised cases in the past six months in which natural 
parents have alleged that the department - or, sorry, the foster carer -  

Ms S.E. WALKER:  I am not asking what the natural parents allege. 

Ms S.M. McHale:  No, sorry; it was a slip of the tongue.  There have been cases in which the parents have 
alleged that the foster carers are blocking access. 
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Ms S.E. WALKER:  I understand that.  However, in the department’s view - which is what I am talking about - 
have the foster carers ever done that?  Has the department ever found that to be the case? 

Ms S.M. McHale:  There have been cases in which the department has had to deal with some foster carers who 
have been putting blocks in the way.  They may have been overly protective or they may have wanted to stop the 
parents’ access to the child.  It does not happen often, but it does happen and has happened. 

Ms S.E. WALKER:  How many times would that have happened in the past year or two? 

Ms S.M. McHale:  Very occasionally.  I might know of three or four cases that have been brought to my 
attention. 

Ms S.E. WALKER:  In that case, if parental responsibility is to be given up, how does the department envisage 
monitoring those conditions under clause 63?  

Ms S.M. McHale:  There would be a complaint.  For instance, if the order provided that the parents could see the 
child every fortnight or the siblings could catch up with them for sleep overs every other weekend and that was 
not happening, there would be complaints to the department.  Clause 64 deals with when a party to the initial 
proceedings can apply to vary the order.   

Ms S.E. WALKER:  Yes, I understand, but there is nothing in the Bill that states that the department has to take 
action if the people with parental responsibility do not conform.  Where does the Bill state that if there is a 
complaint, and if the new parents do not conform, the department has any responsibility whatsoever to act, 
because it has abrogated its rights to the child?   

Ms S.M. McHale:  Because the parental responsibility has been transferred from the CEO to the carer, the 
department does not have that automatic responsibility.  However, as a party to the order, the department or the 
parent could go back to the court, because it is the court order that is being breached.   

Dr E. CONSTABLE:  I would like to hear an extension of the discussion between the member for Nedlands and 
the minister.   

Ms S.E. WALKER:  There is no obligation on the department to take action against the surrogate parents 
because the department abrogates all its responsibility.  That concerns me.  The department does not have to do 
anything to ensure that the family gets appropriate contact with the child.  Can the minister point me to the part 
of the Bill that states that the department is obliged to take responsibility to ensure that the child continues to 
maintain a relationship with the natural family?  Can the minister consider that issue between now and when the 
Bill goes to the upper House, because it is quite important?  The minister can imagine the despair that family 
members will feel.  They are usually people who do not have a lot of money.  The minister cannot tell me what 
socioeconomic background these people come from.  Generally they do not have much money.  They could very 
easily be frustrated.  Grandparents may not think that their daughter-in-law or son-in-law should have contact 
and they could frustrate that person, who cannot just bring an application.  We must bear in mind that natural 
parents now cannot afford to have legal representation when their children are the subject of an application for a 
protection order.  Can the minister confirm for me that nothing in the Bill states that the department is abrogating 
all responsibility?  There is no mechanism by which a natural family member can call on the department to 
ensure that conditions are being maintained, unlike in the Family Court of Western Australia.   

Ms S.M. McHALE:  Very briefly, if there were any hint of conflict between the carer and other members of the 
family, an enduring parental responsibility order would not, in practice or likelihood, be sought.  If there were 
attempts to thwart the contact, the department would not assess that as being suitable, in practice, to enduring 
parental responsibility.  If the department was concerned about the wellbeing of a child, certainly in relation to 
contact, it would, as a party to the proceedings, go back to the court with an application to have that matter dealt 
with.  In the same way that the family member might raise it with the department, in practice the department 
would go back to the court to have that condition upheld, substituted or varied.  In practice, the department 
would be buying into the issue, and certainly the natural parent could make an application to the court or could 
ask the department to do it on his or her behalf.   

Ms S.E. WALKER:  All I can say is that I think this is very poor.  A mechanism should have been put in the Bill.  
It is understood that there is the possibility and the probability that there will be problems.  To say that an 
enduring parental responsibility order will not be made in that case is a little naive.  Having said that, it raises the 
issue that there is no external body, such as a children’s commissioner or a children’s guardian, as there is in 
Queensland, to which a person could go, and which could access the files of the department to see what is 
happening within the department.  I find it very scary.   



Extract from Hansard 
[ASSEMBLY - Tuesday, 6 April 2004] 

 p1745b-1793a 
Dr Elizabeth Constable; Ms Sheila McHale; Ms Sue Walker; Acting Speaker; The Acting Speaker (mr A.D. 
Mcrae); Dr Janet Woollard; The Acting Speaker (mr A.P. O’gorman); Mr John Bradshaw; Deputy Speaker; 

Speaker; Mr John Kobelke 

 [14] 

Clause put and passed. 

Clauses 64 to 73 put and passed.   

Clause 74:  Meaning of “child” - 
Ms S.E. WALKER:  An amendment standing in my name on page 19 of the Notice Paper relates to the new 
negotiated placement agreements, which I find very disturbing.  They are a mechanism by which the department 
can now bypass the court and place children in all sorts of situations, with the consent of the parents, without 
anyone checking on that arrangement.  I feel that there needs to be a complete inquiry into the department.  Who 
is checking up on these children when parents are being pressured to enter into a negotiated placement 
agreement?  There is no court that looks at whether the person with whom the child is being placed is sanctioned.  
The parents could be under considerable pressure in relation to the child.  The parents could have no money for 
legal representation.  There is no way that this can be checked, and that is why the Liberal Party opposes these 
negotiated placement agreements.  These agreements are not in the Child Welfare Act.  This allows the 
department to do what it pleases in relation to a child.   

I refer to the comments by Francis Lynch, on behalf of the Children’s, Youth and Family Agencies Association -  

This is of grave concern to us.  This potentially allows the Dept to ignore the procedures and processes 
defined in Sections 31-73, and enter into a negotiated placement agreement with the consent of the 
parent.  This agreement does not need to be viewed by the Court and can be of any length (several 
years).  There is a significant risk that parents may be coerced into consenting to such placements.  The 
department has in the past used consent agreements that were reviewed by the Court to make children a 
Ward.  Their practice has at times been very doubtful.  It is not that this Section might have some use.  
There are situations where it may be warranted - such as a parent becoming unwell, needing to go into 
hospital and the children need to be in care for a short period of time.  There should be a time limit of 3 
months with a possible extension of the same.   

Are the 500-odd children who have been taken into care, without any legal statutory authority, the same children 
that the minister will place under a negotiated placement agreement?   

Ms S.M. McHale:  I doubt whether that population of children would all transfer to the agreement, as there are 
children in that cohort who are subject to this arrangement because of child protection issues.  I am concerned to 
make sure that we understand the nature of the relationship between the department, the family and the child in 
those cases.  I am almost certain that not all the 500 children in this group would be placed under negotiated 
placements  

Ms S.E. WALKER:  It is true that currently more than 500 children, for whom the State has no statutory 
authority, are in care.  Is it not the practice that they be placed under a negotiated placement?   

Ms S.M. McHALE:  As at 29 February 2004 there were 327 non-wards in the care of the State, who were not 
subject to a current care and protection application.  The number of children is in the hundreds.  We have been 
bandying around the figure of 500, but it is in fact about 300.  This is a new type of agreement.  It has been 
introduced precisely because of the concerns of the department and, importantly, the sector, to try to understand 
this group of children.   

Ms S.E. Walker:  It reflects current practice doesn’t it?   

Ms S.M. McHALE:  I can say that as at February, 327 children under the care of the State, who came into care 
through agreement with their parents, are not wards of the State.  However, I cannot say that they are not all 
cases in which there is absolutely no concern about child protection.  For the first time, under this Bill, there will 
be a category of children who need care for a range of reasons but for whom protection is not an issue.  That is 
the important point to understand.  It is vital that the children who are in care can be categorised and accounted 
for.  That is what makes this negotiated placement agreement different.   

I am aware of the concerns of the Children’s, Youth and Family Agencies Association.  However, I am satisfied 
that the Bill addresses its concerns and the issues it has raised.  I am satisfied specifically because the Bill 
contains a very clear requirement that the chief executive officer must not enter into an agreement of this nature 
if there are reasonable grounds to believe the child is in need of protection.  If there is any suggestion that a child 
is in need of protection, a negotiated placement arrangement cannot be entered into.  CYFAA has said that 
historically the department has coerced families into agreeing to put their children into care.  CYFAA is right.  
Subtle pressures had been applied to families; that is nothing new.  CYFAA’s concerns are obviously grounded 
in some experience.  Historically, parents might have been threatened that if they did not allow the department to 
take the children into care, the department would seek a court order and, therefore, the parents would never see 
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their children again.  I hope that does not happen.  However, I am sure that inappropriate practices occurred in 
the past.   

This agreement has been drafted to deal with the concerns of the sector and of the families.  Under the negotiated 
placement agreements, the parents will have parental responsibility at all times for the child.  The parents can 
terminate the agreement at any time and remove the child from care.  The parents will also consent to the 
agreement.   

Ms S.E. WALKER:  I am conscious of the time.  I have amendments to clauses 74, 75, 76 and 77.  If I am not 
successful, I will call for a division.  I wonder whether it is possible to debate all four clauses and to then take a 
vote.  However, I am happy to do it piecemeal.   

Dr E. Constable interjected. 

The ACTING SPEAKER (Mr A.D. McRae):  If the member for Churchlands seeks the call, she can seek 
clarification.   

Dr E. CONSTABLE:  It seems that all these clauses relate to division 4.  If we could debate division 4 as one, it 
could save time.   

The ACTING SPEAKER:  With the agreement of the House, and if no members raise any objections, we can 
debate backwards and forwards across this division.  However, the standing orders require that each clause be 
put separately.  The member cannot put the division as a single question.  However, if no members have an 
objection -  

Dr E. Constable:  There won’t be.   

The ACTING SPEAKER:  I doubt that there will be.  We can proceed on the basis that members can range 
across the clauses.  The member for Nedlands’ amendments includes clauses 74 to 77, which is the whole of 
division 4.  If the member wants to talk across those clauses, I am happy for that to occur.   

Ms S.E. WALKER:  Thank you, Mr Acting Speaker.  All the clauses concern negotiated placement agreements.   

Currently, 327 non-wards of the State have come into care with the agreement of their parents.  The minister said 
that some of those children are in need of protection, but that most are not.  I think the minister said last week 
that most are in care for only a little while, because something has happened and the parents have negotiated to 
put them in care.  Would the minister agree that although this is a new provision, it reflects current practice and, 
therefore, it just gives a name to it and gives it statutory weight?   

Ms S.M. McHale:  It provides a legislative base and it also ensures that comparable standards of care and service 
delivery are adhered to.  It also allows us to be absolutely sure of the number of children who fall into this 
category.  Currently, we do not know because -  

Ms S.E. WALKER:  Why does the minister not know?   

Ms S.M. McHale:  We do not know because this type of agreement has never been in place before.  However, 
we know that there is a general population of children who are non-wards, who have not been to court and who, 
in theory, are placed under consensual care situations.  However, I do not want to say that none of those cases 
involves the protection of the children.   

Ms S.E. WALKER:  I understand that. 

Ms S.M. McHale:  Okay.  I can say that 327 children are in care and are non-wards.  

Ms S.E. WALKER:  The minister could also say that a large proportion of those children who are in care do not 
need protection and would be considered children who would come under a negotiated placement agreement.   

Ms S.M. McHale:  I would hope that is the case.   

Ms S.E. WALKER:  Are there some children in that group of 327 who would fit that description?   

Ms S.M. McHale:  There are some cases in which there is a concern for the protection of the child, but the 
parents might have agreed that the child could be taken into care and, although there were concerns about the 
protection of the child, the cases have not gone to court and, therefore, the children have not been defined as 
wards.   
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Ms S.E. WALKER:  The minister does not know how many of those 327 children are in need of protection.  
Does the minister not have a filing system?   

Ms S.M. McHale:  When the review of all the children in state care is completed, I will know that.   

Sitting suspended from 6.00 to 7.00 pm 

Clause put and a division taken with the following result - 

Ayes (24) 

Mr P.W. Andrews Mr J.N. Hyde Mr A.D. McRae Mr E.S. Ripper 
Mr J.J.M. Bowler Mr J.C. Kobelke Mr N.R. Marlborough Mrs M.H. Roberts 
Mr A.J. Dean Mr F.M. Logan Mrs C.A. Martin Mr D.A. Templeman 
Mr J.B. D’Orazio Ms A.J. MacTiernan Mr M.P. Murray Mr P.B. Watson 
Dr J.M. Edwards Mr J.A. McGinty Mr J.R. Quigley Mr M.P. Whitely 
Mrs D.J. Guise Ms S.M. McHale Ms J.A. Radisich Ms M.M. Quirk (Teller) 

Noes (10) 

Mrs C.L. Edwardes Mr R.F. Johnson Mr T.K. Waldron Mr J.L. Bradshaw (Teller) 
Mr J.P.D. Edwards Mr P.D. Omodei Ms S.E. Walker  
Ms K. Hodson-Thomas Mr P.G. Pendal Dr J.M. Woollard  

            

Pairs 

 Mr A.J. Carpenter Mr C.J. Barnett 
 Mr S.R. Hill Mr M.J. Birney 
 Dr G.I. Gallop Mr J.H.D. Day 

Independent Pair 

Dr E. Constable 

Clause thus passed. 

Clause 75:  Negotiated placement agreement - 

Ms S.M. McHALE:  Unusual as this might be, I want to say a couple of things before we put this clause to the 
vote.  To strengthen the practice, not the legislation, I want to put on the public record that as this is a new 
agreement, as the sector is understandably concerned, and as we need to ensure that it is well managed, the 
department has proposed that in the first two years of operation under the new Act, all proposals by the 
department to enter into negotiated placement agreements with parents must be approved by a senior 
departmental officer at director level.  That will ensure cross-referencing and checking within the system.  
Secondly, the standard clause to be included in all negotiated placement agreements will clarify that the parents 
sign the agreement voluntarily, of their own free will.  That will assist to make the practice watertight.  It is not 
necessary, but in view of the comments of the Children’s, Youth and Family Agencies Association, I am 
prepared to have those put in as practice so that it is absolutely clear that there are checks and balances in the 
system.   

Ms S.E. WALKER:  Before you came into the chair, Mr Acting Speaker, we agreed to debate these provisions 
across the divisions in the Bill.  Clause 77 states that a negotiated placement agreement may be terminated at any 
time by a parent of the child.  How will the parent do that?  Will the parent rock up to court and make an 
application?   

Ms S.M. McHale:  It is not something that will go to court.  The parent will be able to write to the chief 
executive officer saying that he or she wishes that the agreement be terminated.   

Ms S.E. WALKER:  And go and get the child?   

Ms S.M. McHale:  That is right.  

Ms S.E. WALKER:  If a parent did that, would he or she be under threat of an application for another protection 
order? 
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Ms S.M. McHale:  No. 

Ms S.E. WALKER:  I notice that the minister shakes her head and says no.  She has said to me this evening that, 
in the past, there have been subtle pressures placed on parents concerning their children. 

Ms S.M. McHale:  They cannot be because of the purpose of this provision. 

Ms S.E. WALKER:  They can be.  In reality, they can be told that if they do not continue with an agreement, an 
application for a supervised protection order will be made. 

Ms S.M. McHale:  The member is talking about when a parent is seeking to - 

Ms S.E. WALKER:  Yes; when a negotiated placement agreement is sought to be revoked.  If that is done, an 
officer may say that the department will have to go to court for a different type of order.  That is the issue that 
Francis Lynch was raising. 

Mrs C.L. EDWARDES:  I thought the minister was going to respond to that.  I am sure that the question asked 
by the member for Nedlands is an important one.  She was talking about the subtle pressure that can be applied. 

Ms S.E. WALKER:  Did the minister give any consideration to a clause being included in the Bill so that a 
parent would not be put under any pressure if he or she wished to revoke a negotiated agreement?  For instance, 
is it right that under clauses 76 it is envisaged that a negotiated placement agreement will be a quite formal 
document? 

Ms S.M. McHale:  Yes.  It will be a written document.   

Ms S.E. WALKER:  It will be a formal procedure.  I imagine there will be a lot of terms or conditions.  Will the 
negotiated placement agreement stipulate a duration?  If a young mother were a drug addict going into 
rehabilitation, might the agreement stipulate the period of the rehabilitation course? 

Ms S.M. McHale:  The mother would make the stipulation that it would last for the duration of the rehabilitation. 

Ms S.E. WALKER:  Does the minister envisage that parents will approach the department about negotiated 
placement agreements rather than the other way around? 

Ms S.M. McHale:  Absolutely.  Yes. 

Ms S.E. WALKER:  Can the minister see how it could be used as a lever? 

Ms S.M. McHale:  Not in the way the legislation is constructed because if there is any concern about the 
protection of a child, the CEO is prohibited by law from entering into any agreement. 

Ms S.E. WALKER:  What if there is conflict between the parents?  Would the negotiated placement be given to 
one parent?  What would the department do in that case?  Has the department faced that sort of circumstance? 

Ms S.M. McHale:  That is a hypothetical question.  I will answer it by saying that it depends on the 
circumstances.  I am sure that if there were a Family Court order, it would have to be taken into account.  It 
would depend who has custody or care of a child.  It is difficult to answer that question other than in a general 
way. 

Ms S.E. WALKER:  Clause 75(3) states - 

Despite the requirement in subsections (1) and (2) for the parents of the child to act together, a 
negotiated placement agreement may be entered into or extended by a parent of the child if - 

(a) after reasonable inquiries any other parent of the child cannot be found; 

What if either parent cannot be found, and the department cannot negotiate and the child is taken into care? 

Ms S.M. McHale:  It would not be a negotiated placement; it would be some other order.  It would have to be a 
protection order. 

Ms S.E. WALKER:  Is an age barrier envisaged concerning clause 75(4)?   

Ms S.M. McHale:  In terms of taking the child’s views into account? 

Ms S.E. WALKER:  Yes. 

Ms S.M. McHale:  If a child has verbal skills, I anticipate the department will take the child’s wishes into 
account.  There are ways, even with toddlers, of ascertaining the views of a child. 
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Clause put and a division taken with the following result - 

Ayes (26) 

Mr P.W. Andrews Mr J.C. Kobelke Mr A.D. McRae Mrs M.H. Roberts 
Mr J.J.M. Bowler Mr R.C. Kucera Mr N.R. Marlborough Mr D.A. Templeman 
Mr A.J. Dean Mr F.M. Logan Mrs C.A. Martin Mr P.B. Watson 
Mr J.B. D’Orazio Ms A.J. MacTiernan Mr M.P. Murray Mr M.P. Whitely 
Dr J.M. Edwards Mr J.A. McGinty Mr J.R. Quigley Ms M.M. Quirk (Teller) 
Mrs D.J. Guise Mr M. McGowan Ms J.A. Radisich  
Mr J.N. Hyde Ms S.M. McHale Mr E.S. Ripper  

Noes (15) 

Mr D.F. Barron-Sullivan Ms K. Hodson-Thomas Mr P.D. Omodei Ms S.E. Walker 
Mr M.F. Board Mr M.G. House Mr P.G. Pendal Dr J.M. Woollard 
Mrs C.L. Edwardes Mr R.F. Johnson Mr R.N. Sweetman Mr J.L. Bradshaw (Teller) 
Mr J.P.D. Edwards Mr W.J. McNee Mr T.K. Waldron  
 

Pairs 

 Mr A.J. Carpenter Mr C.J. Barnett 
 Mr S.R. Hill Mr M.J. Birney 
 Dr G.I. Gallop Mr J.H.D. Day 

Independent Pair 

Dr E. Constable 

Clause thus passed.   

Clause 76:  Duration of negotiated placement agreement - 

Clause put and a division taken with the following result - 

Ayes (26) 

Mr P.W. Andrews Mr J.C. Kobelke Mr A.D. McRae Mrs M.H. Roberts 
Mr J.J.M. Bowler Mr R.C. Kucera Mr N.R. Marlborough Mr D.A. Templeman 
Mr A.J. Dean Mr F.M. Logan Mrs C.A. Martin Mr P.B. Watson 
Mr J.B. D’Orazio Ms A.J. MacTiernan Mr M.P. Murray Mr M.P. Whitely 
Dr J.M. Edwards Mr J.A. McGinty Mr J.R. Quigley Ms M.M. Quirk (Teller) 
Mrs D.J. Guise Mr M. McGowan Ms J.A. Radisich  
Mr J.N. Hyde Ms S.M. McHale Mr E.S. Ripper  

Noes (15) 

Mr D.F. Barron-Sullivan Ms K. Hodson-Thomas Mr P.D. Omodei Ms S.E. Walker 
Mr M.F. Board Mr M.G. House Mr P.G. Pendal Dr J.M. Woollard 
Mrs C.L. Edwardes Mr R.F. Johnson Mr R.N. Sweetman Mr J.L. Bradshaw (Teller) 
Mr J.P.D. Edwards Mr W.J. McNee Mr T.K. Waldron  

            

Pairs 

 Mr A.J. Carpenter Mr C.J. Barnett 
 Mr S.R. Hill Mr M.J. Birney 
 Dr G.I. Gallop Mr J.H.D. Day 

Independent Pair 

Dr E. Constable 

Clause thus passed. 
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Clause 77:  Termination of negotiated placement agreement - 

Clause put and a division taken with the following result - 

Ayes (26) 

Mr P.W. Andrews Mr J.C. Kobelke Mr A.D. McRae Mrs M.H. Roberts 
Mr J.J.M. Bowler Mr R.C. Kucera Mr N.R. Marlborough Mr D.A. Templeman 
Mr A.J. Dean Mr F.M. Logan Mrs C.A. Martin Mr P.B. Watson 
Mr J.B. D’Orazio Ms A.J. MacTiernan Mr M.P. Murray Mr M.P. Whitely 
Dr J.M. Edwards Mr J.A. McGinty Mr J.R. Quigley Ms M.M. Quirk (Teller) 
Mrs D.J. Guise Mr M. McGowan Ms J.A. Radisich  
Mr J.N. Hyde Ms S.M. McHale Mr E.S. Ripper  

Noes (15) 

Mr D.F. Barron-Sullivan Ms K. Hodson-Thomas Mr P.D. Omodei Ms S.E. Walker 
Mr M.F. Board Mr M.G. House Mr P.G. Pendal Dr J.M. Woollard 
Mrs C.L. Edwardes Mr R.F. Johnson Mr R.N. Sweetman Mr J.L. Bradshaw (Teller) 
Mr J.P.D. Edwards Mr W.J. McNee Mr T.K. Waldron  
 

Pairs 

 Mr A.J. Carpenter Mr C.J. Barnett 
 Mr S.R. Hill Mr M.J. Birney 
 Dr G.I. Gallop Mr J.H.D. Day 

Independent Pair 

Dr E. Constable 

Clause thus passed. 

Clause 78:  CEO to prepare Charter of Rights - 

Ms S.E. WALKER:  This clause reads, in part - 

(1) Within 12 months after the commencement of this Part, the CEO must prepare a Charter of 
Rights for all children in the CEO’s care. 

(2) The CEO must promote compliance with the Charter of Rights. 

(3) The CEO must ensure that all children in the CEO’s care are given a copy of the Charter of 
Rights and written information about it. 

I have quite a few questions to ask about this clause.  This Bill has been coming, according to the minister, for 15 
years.  A charter of rights is incorporated in the Child Protection Act in Queensland.  Why is the charter of rights 
here - 

The ACTING SPEAKER (Mr A.P. O’Gorman):  Members, it is very difficult to hear.  I am not sure whether the 
microphones are working.  Can I ask members to takes their conversations outside, so that Hansard can hear the 
member on her feet?  

Ms S.E. WALKER:  Does the fact that the charter of rights is mentioned in this clause have something to do with 
the fact that, in the Queensland Act, the privacy of the victim is one of the top priorities in the charter of rights, 
and the child is not being given any privacy in this Bill, which allows an extension of the amendment made in 
2002 to the Child Welfare Act for information to be disseminated to persons of the department’s choosing?  
Children’s rights concerning the privacy of very intimate, personal information are not being protected.  Is that 
one of the reasons the minister did not bring into the Chamber the charter of rights provided for in this Bill?  
Secondly, this clause provides that the CEO must promote compliance.  How will the CEO do that?  Thirdly, 
will every child in the CEO’s care really be given a copy of the charter of rights?  Why is there no age limit 
included in the clause?  It seems ridiculous to give an 18-month-old child a copy of the charter of rights. 

Ms S.M. McHALE:  I thank the member for Nedlands for those questions.  The charter of rights is not included 
because it needs to be developed in consultation with the sector, and that will happen.  We want to establish the 
obligation on the part of the CEO to prepare it.  The CEO will consult with Create, the Foster Care Association 
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and others to develop the charter of rights.  This is just one way of highlighting the concern for vulnerable 
children and of being more transparent about the roles and responsibilities for their wellbeing.  That will be part 
of the charter of rights.  The member asked whether every child would receive a copy.  That is our intention but 
clearly discretion will apply with babies and children who cannot read.  A clause in the Bill will provide that if a 
child cannot read or has a level of maturity that precludes him or her from reading the charter of rights, that will 
be taken into consideration.  It is intended that all children be given a copy of their rights.   

Dr J.M. WOOLLARD:  I am very interested in the charter of rights.  I could not quite hear what the member for 
Nedlands was saying.  Was she stating that there is a charter of rights in the Queensland legislation?   

Ms S.M. McHale:  Yes.  Queensland has a charter of rights for a child in care and it is part of the schedule to the 
Act.   

Dr J.M. WOOLLARD:  In that case, given that I am a bit concerned that the CEO will develop the charter of 
rights, Parliament should examine it.  Is it possible tonight for the minister to table the Queensland charter of 
rights so that we can examine it?  

Ms S.M. McHale:  I think the member for Nedlands will give the member for Alfred Cove a copy, but I am 
happy to table it.  Would the member like me to table a copy of it?   

Dr J.M. WOOLLARD:  Yes please. 

[See paper No 2249.] 

Dr J.M. WOOLLARD:  How long has the Queensland legislation contained a charter of rights?  Was it 
introduced into the Child Protection Act in 1999?   

Ms S.M. McHale:  That is my understanding.  

Ms S.E. WALKER:  I cannot speak to my copy of the charter of rights because it has gone, but that is fine.  The 
Crime and Misconduct Commission referred to the charter of rights.  That is where I first learnt that it was 
included in the Queensland Act.  It seems to me that one of the main criteria under the Queensland Act was that 
the privacy of the child be protected.  I gather it was not included in this Bill because it would be immediately 
obvious that the privacy of the child is not being protected in this legislation.  When this Government came into 
power the minister moved an amendment to the Child Welfare Act to allow private documents concerning 
children to be disseminated among government organisations.  This Bill includes an extension of that, which we 
have already debated.  It allows the minister to give private documents to other “interested persons” under clause 
23, which reads - 

(2) The CEO or an authorised officer may disclose relevant information to a public authority, . . .  

Schedule 1 of the Queensland Child Protection Act 1999, which is headed “Charter of rights for a child in care”, 
reads - 

The Parliament recognises the State has responsibility for a child in need of protection who is in the 
custody or under the guardianship of the chief executive under this Act.   

this Act establishes the following rights for the child - 
 . . .  

(f) to privacy, including, for example, in relation to the child’s personal information;  

That has gone out the window under this Bill.  I suspect that we do not have a charter of rights in this Bill 
because of that.  The minister keeps saying that it has taken 15 years to get this Bill to the House.  I do not 
believe that.  The department is very grateful for it because successive Governments have not directed to it the 
time and effort they should have.  It would have been easy to incorporate the charter of rights in the Bill.  How 
can a charter of rights not be included in this legislation when one of the main Acts to be considered in Australia, 
one that has caused an enormous amount of publicity, states that the child’s privacy “including, for example, in 
relation to the child’s personal information” should be protected”?  There is simply no excuse for a charter of 
rights not to have been included in this Bill.  I question the motives for not including it.   

Mr Acting Speaker, I am finding it difficult to maintain my train of thought because of the conversation in the 
Chamber. 

The ACTING SPEAKER (Mr A.P. O’Gorman):  Order, members!  The member for Peel’s voice is carrying 
significantly across the Chamber.  It is difficult for the Hansard reporter to hear the member on her feet.  I ask 
him to please keep the level of his conversation down.  
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Ms S.E. WALKER:  Thank you, Mr Acting Speaker.  Having said all that, it is of concern that the CEO will be 
able to prepare a charter of rights behind closed doors, one that will never see the light of day in this Parliament.  
I therefore move - 

Page 53, after line 2 - To insert the following - 

(5) The Charter of Rights must be laid before each House of Parliament by the Minister 
within 6 sitting days after the Charter is published by the CEO. 

I do not think that is unreasonable.  We are entitled to know how the child is being protected in this State.  I will 
read into Hansard the rights that are currently in place for a child in Queensland and have been for five years -  

(a) to be provided with a safe and stable living environment;  

(b) to be placed in care that best meets the child’s needs and is most culturally appropriate; 

(c) to maintain relationships with the child’s family and community; 

(d) to be consulted about, and to take part in making, decisions affecting the child’s life (having 
regard to the child’s age or ability to understand), particularly decisions about where the child 
is living, contact with the child’s family and the child’s health and schooling;  

(e) to be given information about decisions and plans concerning the child’s future and personal 
history, having regard to the child’s age or ability to understand;  

(f) to privacy, . . .  

(g) if the child is under the long-term guardianship of the chief executive, to regular review of the 
child’s care arrangements;  

That is another example of why this charter of rights was not going to be adopted.   

Dr J.M. WOOLLARD:  I am interested to hear the rest of the rights in the Queensland legislation referred to by 
the member for Nedlands.  I hope the minister will explain which rights do not apply in Western Australia.   

Ms S.E. WALKER:  The Queensland charter of rights states - 

(g) if the child is under the long-term guardianship of the chief executive, to regular review of the 
child’s care arrangements; 

I raised that matter earlier during debate on enduring parental responsibility protection orders, under which the 
minister completely abrogates responsibility for a child until the child is 18 years of age.  I am referring to any 
group of persons, not just family members.  The charter continues - 

(h) to have access to dental, medical and therapeutic services, necessary to meet the child’s needs; 

How can there be a charter of rights and an enduring parental responsibility order if the Bill gives all of that 
away?  The child will no longer have those rights because the minister is divesting the CEO of the responsibility 
to monitor the child’s progress.  The charter continues - 

(i) to have access to education appropriate to the child’s age and development;  

(j) to have access to job training opportunities and help in finding appropriate employment; 

(k) to receive appropriate help with the transition from being a child in care to independence, 
including, for example, help about housing, access to income support and training and 
education. 

Ms S.M. McHALE:  I will say again that we do not have a charter of rights because it is something we wish to 
negotiate with the organisations and the people for whom the charter of rights will have some application.  We 
will not just write somebody else’s charter of rights.  It is important that we get it right; it is important that we do 
not rush it and it is important that we get the principle enshrined in the legislation; then we will work on it.  
Although it is different from the Queensland model, it is no different from the New South Wales model.  We 
could bring into the Parliament one model of legislation and say that it is good and therefore say that another 
model is bad, or we could bring in another model of legislation and say that it is good and ours is good.  This is 
not a bad provision just because the text in the Queensland legislation is laid out in full.  This is a great 
provision.  Once again, for the first time our Government is providing a charter of rights.  The member for 
Nedlands has moved an amendment that I do not believe is at all necessary; however, if she wants the charter of 
rights tabled before each House of Parliament, I am happy to do that.  The director general believes that it is 
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practical.  I am quite happy to accede to the amendment of the member for Nedlands on the basis that it will be 
laid on the Table and not be subject to disallowance.   

Ms S.E. WALKER:  I cannot guarantee it will not be subject to disallowance.  How would I know? 

Ms S.M. McHale:  There is a process. 

Ms S.E. WALKER:  The minister is asking me - 
Ms S.M. McHale:  I am asking you to explain your amendment. 
Ms S.E. WALKER:  No; the minister is saying that she will agree to the amendment provided that the Liberal 
Party agrees to her charter of rights, which may contain matters that the Liberal Party does not agree to.  The 
minister wants a guarantee here and now that we will not move for disallowance.  I do not think so. 
Dr J.M. WOOLLARD:  I have great difficulty that the Bill has been so long in preparation and that the minister 
agrees there should be a charter of rights but that we must wait six months to see that charter of rights.  I 
presume the Bill will pass through the other House in a few months, in which case it may be actioned within six 
months.  What will happen in those six to 12 months if there are problems in the community with children who 
are in the CEO’s care?  At the moment this is a meaningless statement.  As an interim measure a charter from 
one of the other States could be accepted and be reviewed by the Parliament in 12 months.  However, it is not 
acceptable for the minister to say that there will be a charter of rights, when this Bill has been so long coming to 
the House, yet she does not have a charter of rights for members to see.  How will the public and we as a 
Parliament interpret the charter of rights?  I thank the minister for putting the Queensland charter of rights on the 
Table.  However, if she is unwilling to accept that charter of rights, which could be reviewed in 12 months, I 
want to know which rights in that charter are not applicable in WA.   
The ACTING SPEAKER (Mr A.P. O’Gorman):  I remind the member that we are debating the amendment that 
was moved by the member for Nedlands. 
Dr J.M. WOOLLARD:  I am sorry, Mr Acting Speaker.  I support the amendment, but I am very disappointed 
with the whole clause.  A charter of rights should be put on the Table now, which could be reviewed in 12 
months.  I hope the minister will identify which rights in the Queensland charter are appropriate to be included in 
a charter for WA until a new charter is developed. 

Ms S.E. WALKER:  I want to know which rights a child will have under this Bill compared with the Queensland 
charter of rights.  That question relates to my motion, because I would like the charter to be laid before the 
House. 
Dr J.M. WOOLLARD:  I agree with the member for Nedlands; I want to know about those rights too.  I am quite 
happy to talk for a while to give the minister some time to discuss with her advisers - 
The ACTING SPEAKER:  I remind the member that we are dealing with the amendment and she must talk to 
the amendment.  When we have dealt with the amendment, she can talk to the clause as a whole. 

Dr J.M. WOOLLARD:  Thank you, Mr Acting Speaker.  The proposed amendment states - 

(5) The Charter of Rights must be laid before each House of Parliament by the Minister within 6 
sitting days after the Charter is published by the CEO. 

I seek advice from the Chair, Mr Acting Speaker.  Does this mean, as with regulations that are tabled in the 
House, that each House will have a certain number of days to disallow the charter of rights after it has been 
tabled in the House? 

The ACTING SPEAKER:  I cannot advise the member for Alfred Cove on that, because I am here to deal with 
the procedures of the House.  The member’s question does not relate to the procedures of the House.  My 
position is to deal with the amendment and then the clause as a whole.  The member must talk to the amendment. 

Dr J.M. WOOLLARD:  At the moment I am not sure what the amendment means and I am asking for your 
guidance in the interpretation of the amendment.  Does the amendment mean that, when the charter of rights is 
laid before each House of Parliament, the charter can be disallowed in either House?   

The ACTING SPEAKER (Mr A.P. O’Gorman):  I cannot advise the member on that procedure.  The member 
can ask the minister about that procedure or she can seek advice elsewhere.  However, at the moment all I am 
concerned with is the amendment, whether those words are inserted, and then whether we accept the substantive 
clause.  The member needs to talk to the amendment. 
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Dr J.M. WOOLLARD:  In that case, I will ask the minister.  Does this amendment to which the minister has 
agreed mean that when the charter is tabled in each House of Parliament, it will sit on the Table in the same way 
as regulations and members in each House will have a certain number of days to disallow it?   

Ms S.M. McHale:  The member is asking me a question about the procedure of this House.  My understanding is 
no, because it is not a regulation, and, therefore, it is not covered under the Act.  However, I have accepted the 
amendment and I am prepared for it to be put to the vote.   
Ms S.E. WALKER:  The minister just said that she would accept the amendment provided I guarantee not to 
move a disallowance motion.  Is the minister now saying that she will accept the amendment without that 
guarantee?   

Ms S.M. McHale:  I was clarifying the purpose and intent of the member’s amendment; that is, the document 
must be laid before each House of Parliament.  It is the member for Nedlands’ amendment, not mine.   
Ms S.E. WALKER:  Is the minister prepared to accept the amendment?   
Ms S.M. McHale:  Yes, I have said it three times.   
Ms S.E. WALKER:  Hang on.  The minister actually asked me whether I would accept her qualification that I 
guarantee I will not move a disallowance motion.  Is she now saying that a disallowance motion cannot be 
moved?  I was not thinking of moving a disallowance motion.  All I want to know is whether the minister is 
going to accept my amendment.   

Ms S.M. McHale:  For the fourth time, I am accepting the member’s amendment.   

Mr J.L. BRADSHAW:  I think the member for Nedlands does not realise that if the document is tabled, it does 
not mean we can oppose the charter of rights for the children.  Initially, the minister did not know what she was 
talking about in the sense that she said she would accept the amendment as long as the member did not oppose 
the charter of rights.  We have now worked out that we cannot oppose the document by tabling it - it is not like a 
regulation.  One of the big problems I have had with legislation over the years is that it is introduced and 
regulations are drawn up later.  The regulations are never written up when the Bill is brought before the House.  I 
can remember saying in debate after debate that we wanted to see the regulations before we agreed to the Bill, 
but it never happened.  This is another similar case.  It is important that some form of charter of rights for 
children is laid before us before we can say whether it is a good or bad thing.  I think the member for Nedlands 
might have been hoodwinked in that she thought that she could oppose the charter of rights when it was tabled.  
Obviously, that is not the case.  Until we see the charter of rights, we cannot agree with this legislation.   
Dr J.M. WOOLLARD:  The charter of rights might come to Parliament in three months rather than 12 months, 
and most people might agree with it.  However, this clause allows the chief executive officer a great deal of 
discretion, particularly when one looks at the Queensland charter of rights, which the minister refuses to accept 
as an interim measure while we are waiting for the new CEO to develop a charter of rights.  We have absolutely 
no idea of what will be in this charter of rights.  I have listened to the minister say many times in this House what 
a wonderful thing she is doing putting this Bill on the Table, and how the Liberals did not do anything for years.  
However, many people will be concerned about this charter of rights.  Many people will agree that there should 
be a charter of rights, but they would like to have some idea of what will be in it.  By the minister refusing to 
state which provisions of the Queensland charter, which she tabled tonight, she is willing to accept -   
The ACTING SPEAKER:  Member, the question to be put is that the words to be inserted be inserted; that is, 
that the charter of rights must be laid before each House of Parliament.  I ask the member to address her 
comments to the question please.   

Dr J.M. WOOLLARD:  I am sorry, this matter is of great concern to me.  I will support the amendment.  I am 
very pleased that the charter of rights will come to the House.  At least then, when members see the charter of 
rights, hopefully the community will see it also.  It may be that the groundswell of unhappiness within the 
community will result in this legislation being brought back to Parliament for the charter to be changed or the 
Act amended.   

Amendment put and passed. 
Ms S.E. WALKER:  I am interested in the minister’s comments, which I take very lightly, that the reason the 
charter of rights is not included is that she needs to consult with the relevant sector.  I refer to the report of the 
Crime and Misconduct Commission, submitted in January this year.  Apparently the minister has not paid any 
regard to this report, because, if she had, she would not have introduced this Bill.  This Bill would not be in this 
House if the minister had done her homework properly.  If the minister had read this report she would have 
brought in legislation that modernised childcare and protection in this State, resourced the department properly, 
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got the resources from the Government, allowed for external accountability and protected children in this State 
as far as possible.  The report talks about consultations with children in care and states - 

During the preliminary phase of the Inquiry, the CMC consulted a number of children who were either 
currently or formerly in the care of the Department of Families.  These children included members of 
Bravehearts Inc. . . . representatives of CREATE . . . and children attending the Southside Education 
Centre . . . As well, the CMC spoke to a number of counsellors and senior staff associated with these 
organisations: these individuals were able to provide us with insight into the nexus between the children 
directly in their care and, in many instances, the problematic relationship between the children and the 
department. 

The CMC is grateful for the honesty and integrity of all who participated in the consultations . . .  

The next point is very interesting -  

The issues raised by the children of greatest relevance to the terms of reference of the Inquiry are 
documented below and fall into the following categories: 

•  What is good about the system? 

•  Children’s rights 

. . .  

Fifteen areas were highlighted by children, and under the second category - children’s rights - the report states 
that they had this to say - 

•  ‘You feel vulnerable - you have to fight for your rights.’ 

•  ‘Nobody believes you or listens to you.’ 

•  ‘They don’t inform you of your rights.’ 

•  ‘You constantly have to fight for what you want.’ 

•  ‘I always felt uncomfortable in homes with men - I felt more comfortable with a single woman.  But 
nobody would listen to me.’ [Note: this former child in care had been sexually abused.] 

•  ‘You’re told to be grateful for what you’ve got - even when you are sleeping on the floor and you have 
no food.’ 

With regard to children’s rights, the charter of rights in Queensland talks about resources and being provided 
with food, shelter, education etc.  In relation to resourcing, it states -  

The clothing allowance is too limited. 

. . .  

•  . . . it doesn’t even pay for your uniforms.’ 

•  ‘The department lost my clothes when they were in storage - they refused to replace them.’ 
It goes on and on.  There is a problem with children’s rights.  I have worried about children in the system, 
because of some children who have come my way while I have been shadow minister who have found 
themselves in the system.  I do not doubt that some have been manipulated, but some are truly lost in the system.  
They feel alienated.  According to this report at page 277, the children could be saying the same things to me 
when they come through my office.  It is disappointing that the minister has not put a charter of rights into the 
legislation, but I am pleased that she has accepted my amendment.   
Clause, as amended, put and passed. 
Clause 79:  Power of CEO to arrange placement of child - 
Ms S.M. McHALE:  I move - 

Page 53, line 11 - To delete “person who” and substitute the following -  

person or body who or which 

This amendment is as a result of a drafting oversight that must be corrected.  The amendment is consequential on 
clause 15(1).  The amendment inserts the words “person or body who or which”.  For the logic of the 
amendment, one must turn to clause 15(1), which refers to the minister on behalf of the State entering into an 
agreement with a person or a body.  To give effect to clause 15(1), the words “person or body” must be inserted.   
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Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 80 to 87 put and passed. 

New clause 88 - 
Ms S.M. McHALE:  I move - 

Page 56, after line 25 - To insert the following - 

88. Meaning of “parent” 
 In this Subdivision -  

 “parent” has the meaning given to that term in section 42. 

The reason for the amendment, on the advice of parliamentary counsel, is the need to clarify the definition of 
“parent”.  It is therefore proposed that new clause 88 be inserted.  If one turns to clause 42, one will see that the 
meaning of “parent” is a parent in relation to a child who is the subject of a protection order other than a 
protection order (supervision), which includes any person who would have had parental responsibility for the 
child if the order had not been made.   

New clause put and passed. 

Clause 88:  Care plan - 
Ms S.E. WALKER:  Are care plans current practice in the department; and, if so, will there be any changes as a 
result of this clause? 

Ms S.M. McHALE:  Care plans are current practice and consistent with the looking after children program, 
which the department adopted a couple of years ago and which is in the process of being implemented.  Care 
plans are part of the process.  They are good practice.  They ensure a continuous focus and review of the care 
plans of a child in care.   

Ms S.E. WALKER:  Does the court have to review a child’s care plan? 

Ms S.M. McHale:  No.  

Ms S.E. WALKER:  Why is that? 

Ms S.M. McHale:  Those decisions are reviewed by the case review committee.  The court reviews the proposal 
of the care plan.  The child then comes into care and the care plan is developed.  Therefore, the court reviews the 
process, not the actual care plan.   

Ms S.E. WALKER:  I referred to page 248 of the Crime and Misconduct Commission report, which refers to 
case plans and reads - 

The child protection legislation in New South Wales, Victoria and the Australian Capital Territory 
stipulates that a child’s case plan must be reviewed by a court before the court can make a child 
protection order for the child.  The Queensland Child Protection Act does not even require the 
department to develop a case plan - let alone stipulate that the plan has to be reviewed by the Children’s 
Court before a child protection order can be made. 

Did the department examine the New South Wales, Victorian and Australian Capital Territory legislation?  The 
minister has wrongly said in this House that the court will make everything open, transparent and accountable.  
Of course, the department will not.  However, would it not be a way of making something in the department 
transparent and accountable if the court were able to look at the case plan of a child?  What is involved in a case 
plan?  What does it contain?  How many people are involved?  How long does it take to make a case plan for a 
child; does it take a day, half a day, a week or two weeks?   

Ms S.M. McHALE:  Clause 143 refers to a proposal.  A proposal is a document that outlines proposed 
arrangements for the supervision of the wellbeing of a child.  It is a written document that the chief executive 
officer must prepare and provide to the court.  We need to be aware that different States have different 
terminology for different types of reporting.  We have proposed in this legislation different reports and different 
plans, so when the case goes to the court for a protection order, the department must prepare a document, which 
in our legislation is called a proposal, that sets out the proposed arrangements for the supervision of the 
wellbeing of the child.  A proposal for the wellbeing of the child must also be prepared if another sort of 
protection order is made.  There is therefore that legal requirement that a proposal, which is a written document, 



Extract from Hansard 
[ASSEMBLY - Tuesday, 6 April 2004] 

 p1745b-1793a 
Dr Elizabeth Constable; Ms Sheila McHale; Ms Sue Walker; Acting Speaker; The Acting Speaker (mr A.D. 
Mcrae); Dr Janet Woollard; The Acting Speaker (mr A.P. O’gorman); Mr John Bradshaw; Deputy Speaker; 

Speaker; Mr John Kobelke 

 [26] 

must be submitted to the court.  That is used for the basis of the care plan, which is then further developed by the 
department.  The care plan of itself does not go back to the court.   

The first step of the process is that a written document must be prepared and submitted to the court.  However, 
case planning decisions, which emanate from a care plan, may be reviewed by the independent case review 
panel.  There is clearly a stage in the process at which the court reviews the proposed arrangements for the 
protection of the child.  That may well be comparable with the process in some other States.   

Ms S.E. WALKER:  However, clause 143, to which the minister referred me, does not include a negotiated 
placement agreement.  Is a care plan prepared for a person under a negotiated placement agreement?   

Ms S.M. McHale:  Yes. 

Ms S.E. WALKER:  It is done, but nobody outside the department sees it.  There is also no care plan for 
enduring parental responsibility protection orders.  The department just washes its hands of the child.  Is that in 
the legislation? 

Ms S.M. McHale:  No. 

Ms S.E. WALKER:  It is not.  The department washes its hands of the child.  It does not know what sort of 
education the child will get.  The minister is smiling.  She wants to absolve the department and the State of any 
responsibility for the child, but she does not want to put in place a care plan for the people who will take over the 
responsibility that the director general usually has.  Those people will not be obligated to ensure that the child 
has any of the protections under the charter of rights that I presume the child would have had if it had stayed 
under the parental responsibility of the director general; that is, if those matters are in the charter of rights when 
it comes out.  In my view, the child will lose not only the right of the protection of the State, but also the right to 
have the protection of the charter of rights.  Will the minister tell me why that protection order does not include a 
court sanction?   

Ms S.M. McHALE:  The member is talking about enduring parental responsibility orders.  It goes back to the 
nature or intent of what we are trying to do with an enduring parental responsibility order; that is, to minimise or 
remove the involvement of the State, in a formal capacity, with a child.   

Ms S.E. Walker:  It is about child protection.   

Ms S.M. McHALE:  That is absolutely right.  The court must be satisfied that all those issues have been 
examined, planned for and resolved before an enduring parental responsibility order is given.   

Ms S.E. Walker:  Are you putting that in the report?  How do you make sure that all those rights -   

Ms S.M. McHALE:  Because that will all go into a report to the court.  The chief executive officer must give the 
court a full written report about all the safety and wellbeing issues of the child, and the willingness of the 
potential carer.   

Ms S.E. Walker:  You will have to present a 16-year plan to the court.   

Ms S.M. McHALE:  It may not be set out in an annual way. 

Ms S.E. Walker:  I don’t think so. 

Ms S.M. McHALE:  It must be a very thorough report, because this is a new way of operating.   

Ms S.E. Walker:  Minister, come on.   

Ms S.M. McHALE:  Absolutely.  The department will need to give a very thorough report.  In my view, that 
report would have to be scrutinised very closely by the court.  Without that, some of the safeguards that I am 
informed will be there and which the member is obviously concerned about might not necessarily be there.  The 
report is very important.  It will need to be very thorough.  It will have to show that the arrangement is about the 
long-term care of the child.   

Ms S.E. Walker:  But the child loses a lot.   

Ms S.M. McHALE:  Actually, the child gains.  That is where the member has a different point of view from me.  
She thinks this is abrogation and dereliction of duty - she used not those words, but similar ones.  The sector 
believes -   

Ms S.E. Walker:  Who in the sector?   
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Ms S.M. McHALE:  The Children’s, Youth and Family Agencies Association, the Foster Care Association of 
Western Australia, the Create Foundation -  

Ms S.E. Walker:  They have a vested interest.   

Ms S.M. McHALE:  I will leave the member for Nedlands to argue that.  They believe that this is a good 
framework, and they are very supportive of the orders.   

Ms S.E. WALKER:  Did you consult any children?   

Ms S.M. McHale:  Yes.   

Ms S.E. WALKER:  Who?  Why is the member for Riverton laughing?  That just shows what he does not know 
about this area. 

Ms S.M. McHale:  We contacted the Create Foundation to work with children in care on the legislation.   

Ms S.E. WALKER:  What did the children say?  Was that reported?   

Ms S.M. McHale:  It was through a series of focus groups.   

Ms S.E. WALKER:  Were children in the groups?  

Ms S.M. McHale:  Yes, children were in groups.   

Ms S.E. WALKER:  And you recorded what they had to say?   

Ms S.M. McHale:  Not verbatim, no. 

Ms S.E. WALKER:  So there is no record? 

Ms S.M. McHale:  There was a report back to the department.   

Ms S.E. WALKER:  Does the department have a report of what the children said about this?   

Ms S.M. McHale:  I am informed that we have a written report about the focus groups and consultation which, 
among other things, was about their experience of being in care and the sorts of provisions they wish to see in 
the legislation.   

Ms S.E. WALKER:  Could we have a copy of that?   

Ms S.M. McHale:  I cannot see any problem with that.   

Ms S.E. WALKER:  Good.  Can I have that tomorrow?   

Ms S.M. McHale:  Unless there is some other reason that we cannot provide the report, I am happy to endeavour 
to provide it to you.   

Ms S.E. WALKER:  I also asked the department for some information on SafeCare, which I have never 
received.  The officers said they would give it to me that afternoon.  I am not sure whether it got lost on the fax.   

Ms S.M. McHale:  I think they said that they would endeavour to give it to you that afternoon.   

Ms S.E. WALKER:  Will they not give it to me now? 

Ms S.M. McHale:  I am sure that the department will, but the member can imagine that staff have been fairly 
involved with the deliberations on this Bill.  I know that you want that information and you will be getting it.   

Ms S.E. WALKER:  Good.   

Leave granted for the following amendments to be moved together. 

Ms S.M. McHALE:  I move - 

Page 57, line 31 - To delete “and”. 

Page 57, after line 31 - To insert the following - 

(c) any carer of the child; and 

I have already spoken about the first amendment.  The second amendment is consequential to feedback from 
CYFAA about the importance of giving a copy of the care plan to the carer.  I have already argued this in a 
previous clause.  It is exactly the same argument.  This is a mirror amendment to one we have already discussed 
and endorsed.   
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Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 89:  Review of care plan - 

Ms S.E. WALKER:  Subclause (1) states -  

The CEO must carry out a review of the operation and effectiveness of every care plan at regular 
intervals not exceeding 12 months. 

I received a submission from CYFAA, which states - 

89(1) - states that the dept must review a “care plan” for a child at least every 12 months.  Recent 
research about brain development suggests that 12 months is a very long time in the life of a child under 
the age of 6 years.  It is suggested that a care plan be reviewed every six months for a child under the 
age of 6 years. 

Did the minister look at that submission?  What did she think about that?   

Ms S.M. McHALE:  It can be done under the practice rules.  In fact, under the looking after children program, 
assessment and action must be completed every six months for children under five years of age.  That is 
precisely because we take into account a child’s health and developmental progress.  I do not believe that we 
need to amend the legislation.  The legislation does not prohibit it.  It states that it must happen at least every 12 
months.  That is putting into legislation for the first time the legal requirement for the department to do that.  
Clearly, if it does not do it, it will be in breach of the Act that governs it.  It can be done.  In practice, it is done 
every six months for children under the age of five years.  The practice is good, and the issue is that we need to 
enforce that practice and ensure that the resources are available so that the department can regularly review the 
care plan.  I do not believe that the legislation needs to be changed. 

Clause put and passed. 

Clause 90:  Terms used in this Subdivision - 
Ms S.E. WALKER:  I presume that the case review panel is something that does not operate at the moment. 

Ms S.M. McHale:  It operates in practice, but it is not enshrined in legislation. 
Ms S.E. WALKER:  Is it an internal review panel; nothing is external? 

Ms S.M. McHale:  It consists of members of the department and independent members. 
Ms S.E. WALKER:  But they are appointed by the CEO? 

Ms S.M. McHale:  Yes. 

Ms S.E. WALKER:  It is not a separate statutory body?  Is that the case at the moment? 

Ms S.M. McHale:  It is not a statutory body at present.  It has departmental members who advise, but do not 
make recommendations. 

Ms S.E. WALKER:  How many people are on the panel, and who are they? 

Ms S.M. McHale:  Because the panel could be called upon to do quite a number of reviews, it is constructed so 
that there will not be less than three people. 

Ms S.E. WALKER:  There is a variety of people? 

Ms S.M. McHale:  Yes.  As at 30 June 2003, there were seven members. 

Ms S.E. WALKER:  Who are they? 

Ms S.M. McHale:  The annual report at page 169 gives a list.  Would the member like me to read the names? 

Ms S.E. WALKER:  Yes. 

Ms S.M. McHale:  Valma Cearns, retired solicitor; Carol Webb, solicitor; Rosemary Cant, clinical psychologist; 
Jennie Hannan, social worker; Barbara Meddin, senior professional officer social work; Grey Searle, senior 
professional officer psychology; and Patrick Wyburn, social worker. 

Ms S.E. WALKER:  Thank you.  I have no further questions. 

Mr A.D. McRae interjected. 
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Ms S.E. WALKER:  Why do you two not go to the bar and make yourself popular there? 

Mr A.D. McRae:  Why do you not make a decent contribution rather than pretend you are lawyer? 

The ACTING SPEAKER (Mr P.W. Andrews):  Order, members!  It is 8.25 pm.  Let us get on with it. 

Ms S.E. WALKER:  Thank you.  I have no further questions until clause 95 in division 6. 

Ms S.M. McHALE:  I move - 

Page 58, after line 28 - To insert the following -  

“parent” has the meaning given to that term in section 42. 

This amendment is the same as the previous one in relation to “parent”.  It is a drafting oversight.  It intends to 
clarify the definition of the word “parent”, as the meaning given to the term in clause 42. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 91 to 94 put and passed. 

Clause 95:  People who qualify for assistance - 
Ms S.E. WALKER:  I have received a note on this clause from someone working in the department, who is a 
psychologist.  The person says that social services are not available to children in, or leaving, provisional care 
and that they are available only for children in the care of the CEO.  What is the current position concerning 
assistance? 

Ms S.M. McHale:  There is no legal obligation on the part of the department.  It is a very new and important 
clause. 

Ms S.E. WALKER:  Under the Child Welfare Act there are provisions to provide assistance, are there not?  I 
think I have seen them.  I thought this provision was taken from the Child Welfare Act.  Is it the same? 

Ms S.M. McHALE:  This is a new provision.  It is a very important one that provides the capacity for the 
department to give support to young people who are leaving the care of the CEO. 

Ms S.E. Walker:  Is it deliberately left out? 

Ms S.M. McHALE:  It is deliberately left out on the basis that most children who are in provisional care will, in 
all likelihood, end up subject to one of the other orders that attracts this sort of assistance.  Provisional care is 
that period between the department apprehending and taking into care a child, and the court making a 
determination. 

Clause put and passed. 

Clauses 96 to 99 put and passed. 

Clause 100:  Failing to protect child from significant harm - 
Ms S.E. WALKER:  I am interested to know why this clause is in the Bill.  It states - 

(1) A person who has the care or control of a child and who engages in conduct - 

(a) knowing that the conduct may result in the child suffering significant harm; or 

(b) reckless as to whether the conduct may have that result, 

is guilty of a crime, and is liable to imprisonment for 10 years. 

I understand that this provision is already in the Child Welfare Act. 

Ms S.M. McHale:  I think the member is right.  Yes, it is. 

Ms S.E. WALKER:  What is the current penalty?  I think it is $10 000 and imprisonment for 12 months.  I am 
not sure.   

Ms S.M. McHale:  I think you are right.  

Ms S.E. WALKER:  Is it section 31A?  

Ms S.M. McHale:  Yes; $10 000 or imprisonment for 12 months, or both.  
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Ms S.E. WALKER:  The point is that, in the minister’s department in the past year, no-one has brought a 
prosecution for that offence.  

Ms S.M. McHale:  You are right.  

Ms S.E. WALKER:  Why has the penalty been increased?  Is it just for show?  

Ms S.M. McHale:  I understand that in recent years there has not been a prosecution, but it is important to have 
the offence in the legislation and to have a significant penalty as a deterrent.  

Ms S.E. WALKER:  However, the provision is not being used.  

Ms S.M. McHale:  It has not been used; you are right.   

Ms S.E. WALKER:  The minister is telling me that no-one who has had the care and control of a child has 
engaged in conduct that has resulted in the physical, sexual, emotional or psychological abuse or neglect of a 
child.  

Ms S.M. McHale:  Do you not support the increased penalties?  

Ms S.E. WALKER:  I support prosecutions, but the minister’s department does not appear to be using this 
provision, and I wonder why.  It is quite significant.   

Ms S.M. McHale:  The facts of the matter are that in recent years there has not been a prosecution.  However, it 
was intended to review the penalties for all offences relating to child abuse.  It was considered appropriate to 
increase the penalties for this offence.  

Ms S.E. WALKER:  Why is the department not prosecuting, when people are obviously committing these 
offences?  

Mr R.C. Kucera:  You have to have a little thing called evidence; it sort of helps.  

Ms S.E. WALKER:  The member for Yokine would know all about that, would he not?  He sure does; we know 
that.  He knows all about that evidence.  

Mr R.C. Kucera:  I also know about the days the guys used to book off sick when you had a prosecution brief.  

Ms S.E. WALKER:  The member should tell me all about it.   

Mr R.C. Kucera:  You should know; you have handled it often enough.  

Ms S.E. WALKER:  I would like to know why the Government is not prosecuting.  

Ms S.M. McHALE:  I am informed that, in all likelihood, subject to the quality of the evidence, the alleged 
perpetrator will be dealt with for the offence that has been committed, and the department still has to deal with 
the family.  Therefore, the provision has not been used.  None of my advisers, in several years, have seen this 
provision used.  In part, it is because the department must still work with the family, but it does serve to act as a 
deterrent.  All the penalties have been reviewed, and a determination has been made that a 12-month penalty for 
this offence, were it to be invoked, was not sufficient.  However, it is a deterrent.  I admit it is hardly ever used, 
but it is still important to have it in the Bill, and it is important to have serious penalties for those occasions that 
arise in the future, when the department prosecutes for this offence.  

Ms S.E. WALKER:  It will obviously never be used, that is all I can say.  It makes a bit of a mockery of clause 
101, which is about leaving a child unsupervised in a vehicle.  That is a bit of a political stunt, because it has 
been spoken about, but the offence provided for under clause 101 could have been prosecuted under clause 100, 
which is about failing to protect a child from significant harm.  Clause 101 reads - 

A person who has the care or control of a child and who leaves the child in a motor vehicle (as defined 
in the Road Traffic Act 1974) without proper supervision for such period or in such circumstances that - 

(a) the child becomes or is likely to become emotionally distressed; or 

(b) the child’s health becomes or is likely to become permanently or temporarily impaired, 20 

is guilty of a crime, and is liable to imprisonment for 5 years. 

Summary conviction penalty: $36 000 and imprisonment for 3 years. 

However, under clause 100, that person could be prosecuted for a crime and be liable for imprisonment for 10 
years.  In fact, the provision for leaving a child unsupervised in a vehicle has been softened.  This clause makes a 
mockery of that, and I will be interested to see whether there are any prosecutions under clause 101.  There have 
been none in recent years under clause 100.  
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Ms S.M. McHALE:  I move - 

Page 63, line 26 - To delete “; or” and substitute the following - 

as a result of any one or more of the following –  

(i) physical abuse; 

(ii) emotional abuse; 

(iii) psychological abuse; or 

(iv) neglect as defined in section 28(1); 

or 

This amendment is consequential to the debate around significant harm.  We have already canvassed the issues 
around that, and I do not believe that I need to canvass them again.  It has all been very thoroughly explored and 
I do not propose to say any more.  

Amendment put and passed. 
Leave granted for the following amendments to be moved together.  

Ms S.M. McHALE:  I move - 

Page 63, after line 28 - To insert the following -  

(2) A person who has the care or control of a child and who engages in conduct -  

(a) knowing that the conduct may result in the child suffering harm as a result of 
sexual abuse; or 

(b) reckless as to whether the conduct may have that result, 

is guilty of a crime, and is liable to imprisonment for 10 years. 

Page 64, line 1 - To delete “subsection (1)” and substitute “this section”. 

Page 64, lines 5 to 11 - To delete the lines. 

Again, these amendments are consequential to that just passed.  

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 101 put and passed.  

Clause 102: Tattooing or branding - 
Dr J.M. WOOLLARD:  Recently, I was contacted by a mother who told me that her 15-year-old daughter was 
recently given a body-piercing voucher by her friends for her birthday.  This was not known to her mother at the 
time.  The daughter went off to Fremantle with her friends and went to a body-piercing shop, where she signed a 
form stating that she was aged 16.  She was not 16; her mother says she is a very young-looking 15-year-old.  
The mother called the shop and asked the staff what they thought they were doing.  They said that the daughter 
had signed a form and it was not their responsibility.  The mother then called the Department of Consumer and 
Employment Protection and spoke to someone who told her to call the police.  She then made inquiries with the 
Legal Aid Commission and was told that there was legislation prescribing 18 as the minimum age for a tattoo, 
but there was no legislation relating to body piercing.  The legislation before the House now comes from the 
Child Welfare Act 1947, section 138A of which reads -  

Except where the Director-General, with the consent of the parents or guardians of the child given by 
reason of long standing cultural or religious belief, otherwise authorises, a person over the age of 
18 years who for gain or reward tattoos, or otherwise makes a permanent mark or design resembling a 
tattoo on the skin of, any child or causes any such tattoo, mark or design to be made commits an 
offence. 

The penalty in the Child Welfare Act is a fine of $400 and imprisonment for six months.  In this Bill the fine will 
increase to $12 000 and imprisonment will increase to one year.  However, it does not address body piercing.  It 
simply refers to tattooing or branding.  Therefore, I will move my amendment that the legislation include that a 
minor not in any manner be pierced or tattooed.  
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Other States provide protection under legislation.  In Queensland, provisions come under the Police Powers and 
Responsibilities and other Legislation Amendment Act 2003.  Part 3A of that Act refers to body piercing and 
tattooing.  It provides that particular body piercing of a minor is prohibited, and that a person must not, as part of 
a business transaction, perform body piercing to any part of the external genitalia of a female who is a minor or 
the penis or the scrotum skin of a male who is a minor or the nipples of a minor.  It is of great concern to me, as 
a mother, and I am sure to most other mothers, that their children could come home after being out with friends, 
wearing pins, rings or studs in various parts of their body.  A parent may not know that the child is wearing a 
pin, ring or stud, depending on where it is inserted, until the child becomes very sick.  Why has the minister not 
included piercing in this section of the Bill?   
Ms S.M. McHALE:  This issue occupied a considerable degree of departmental officers’ time and deliberations, 
including consultation with a number of parents, children, practitioners and others.  It is very clear that there are 
many views on body piercing within the community.  Some people think it should be banned, and some think it 
should not.  Some people think it should be banned on children aged 14 years and some think it is okay for 
children aged 16 years.  
When we looked beyond the moral and ethical issues surrounding body piercing, we recognised that it has 
become very fashionable.  In recent years, it has become fashionable to pierce parts of the body that 20 years ago 
people did not think of.  Thirty years ago, there was much opposition to a young girl having her ears pierced.  
People placed a value judgment on body piercing.  Now, of course, there is eyebrow piercing, multiple piercing 
of ears, nipple piercing, genital piercing and so on.  It has not been prohibited in the Bill for complex reasons 
based on attempts to measure community reaction and the practical effect of legislating or not.  Officers from the 
department and I were persuaded by views that, if we were to outlaw it or enshrine in legislation the need to seek 
parental approval, we could drive it underground or cause people to pierce their own bodies.  We concluded that 
if people do want to pierce their bodies, it should be done under the code of practice established by the 
Department of Health.  I will not deny that, essentially, health issues are attached to body piercing.  However, 
the debate we have had over the past three weeks about the protection of children under this Bill was not in the 
end considered applicable to the issue of body piercing.  Health issues are involved, and it was considered that 
the best way to deal with it was through better education to make young people aware of the dangers and health 
implications of piercing, particularly the tongue and genitals.  
It is a difficult issue.  After taking into consideration all the issues, it was considered that, unlike branding and 
tattooing, piercing does not leave the body permanently scarred.  The member for Alfred Cove may not agree 
with our approach, but we gave the issue a fair amount of consideration and undertook consultation.  We spoke 
to a number of schools about the practical implications of body piercing and its impact in schools.  Overall, the 
general feedback was that body piercing is not a major issue in schools; it is a fashion that might be waning; 
practices vary; the practice is less fashionable than it used to be; and limited concerns had been raised by parents 
about it.  The member for Alfred Cove, the member for Hillarys, I think also the member for Churchlands, and I 
have been approached by parents about this practice.  The Government is not about making legislation to 
appease a handful of parents.  We must ensure that the legislation does not have unintended consequences.  The 
general overall feeling was that that would happen and that it would be best managed by the Department of 
Health’s code of practice.  

Dr J.M. WOOLLARD:  The minister’s comments were nonsense.  She said that she and the department 
measured and gauged community reaction.  As a mother, my reaction would be very angry if my child came 
home mutilated and disfigured for life.  That is what body piercing does.  It causes mutilation and disfigurement, 
especially given the places in which teenagers insert pins, rings and studs.  The minister said that it does not 
cause permanent body scarring.  Children who are having these piercings in various places can get blood 
poisoning, toxic shock, hepatitis or AIDS.  Some people who have ear lobes pierced get cauliflower ears as a 
result of having their cartilage pierced.  Young girls aged 14 or 15 who have their nipples pierced might think it 
is great to show their friends.  However, because of the scarring, it will be very painful for some of those girls 
who have children at 18, 19, 22 or 23 to breastfeed; some will be unable to breastfeed.  This legislation will lead 
to some girls being prevented from breastfeeding if they have had their nipples pierced.  Many young girls like 
to have their navels pierced.  The clause states - 

A person must not in any manner tattoo or brand any part of the body of a child unless the person has 
first obtained the written consent of a parent of the child  . . .  

The amendments standing in my name on the Notice Paper do not state that children cannot have their body 
pierced; they say that people cannot disfigure or mutilate young children without first checking with their 
parents.  This clause will allow people to mutilate young girls and boys under their care.  People of a young age 
might think it is cool to have their nipples or other parts of their body pierced, but a few years later they may 
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regret it, particularly young lads who may have developed an infection after having their foreskin or scrotum 
pierced. 
Leave granted for the following amendments to be moved together. 
Dr J.M. WOOLLARD:  I move - 

Page 64, line 25 - To insert after “manner” the word “pierce,”. 
Page 64, line 27 - To insert after “child to” the word “pierce,”. 

The minister said that the department would develop a code of practice and that it was not a matter to be dealt 
with under the protection of children provisions.  Surely mutilation and disfigurement of children relate to child 
protection; if not, why does clause 102 relate to tattooing and branding?  They are included in the Bill because 
they are about mutilating and disfiguring children; not only that, the minister said that she would prefer to 
consider education and harm minimisation. 

Ms S.E. WALKER:  The Liberal Party supports the amendments.  I read an interesting article in the Sunday 
Times of 27 July 2002 in which the minister said she would consider the banning of body piercing.  The article 
stated - 

Radical body piercing of children under 16 is expected to be outlawed by new WA legislation. 

Under a revised and broadened Child Welfare Act being drafted, tattooing of minors would also be 
banned. 

 . . .  

Last month, - 

That is, in 2002 - 

the Queensland Government moved to ban nipple and genital piercing of people under 18. 

Anyone who pierces illegally in Queensland faces a six month jail term, the same penalty tattooists face 
if they work on minors. 

Ms McHale told The Sunday Times this week she would seriously consider making parental permission 
essential for children under 16 who wanted genital, nipple and tongue piercing. 

“The Act is extremely outdated and must reflect current practices.  Body piercing is increasingly 
popular with teenagers and it needs to be looked at,” Ms McHale said. 

The member for Alfred Cove referred generally to some of the problems that can occur.  The article continues - 

More to the point  . . .  

 One in three people who have their tongues pierced will suffer complications such as infection or 
blood poisoning.   

 Problems can include swelling, bleeding and nerve damage which can cause a tongue to wither. 
 Navel piercings can take a year to heal and infection is common. 

 Lip piercings take up to six months to heal and doctors recommend no kissing during that time to 
avoid infection. 

. . .  
 Nose piercing takes up to a year to heal and a piercing gun should never be used. 
 Genital and nipple piercings carry the highest risk because they involve deep tissue. 

Articles such as that have appeared not only in The Sunday Times.  An article in The West Australian of 17 
February 2001 headed “Pierced parts prone to disease” by Mark Mallabone and Kristin Watts of Canberra stated 
- 

Blood-borne disease, permanent disfigurement and tooth decay are among the health pitfalls caused by 
the sustained popularity of body piercing, doctors have warned. 

 . . .  

Australian Medical Association federal president Kerryn Phelps said yesterday doctors wanted to raise 
awareness of the health implications of body piercing and help reduce risks. 
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She warned that unhygienic practices could result in the transmission of hepatitis and HIV  . . . 

As the member for Alfred Cove said, this clause will not ban piercing.  Because of the problems that exist with 
branding and tattooing, the clause simply states that anyone who wants to pierce the body of a child under 18 
must get written consent from a parent of the child.  This clause is not about a parent allowing a child to have his 
or her body pierced.  What the member for Alfred Cove said is important.  An article in The West Australian on 
3 March this year headed “Fashion that makes you sick” said - 

Throughout time, people have suffered for fashion.  But when it comes to the growing trend of body art 
the complications can range from minor damage to life-threatening. 

 . . .  

The impact of bacterial infections can include swelling of local tissue, skin loss and even deformity due 
to cartilage infection. 

I am raising this issue and reading the article into Hansard because the member for Alfred Cove did not go into 
detail, but it is clearly an issue of concern.  The article continues - 

A Federal Department of Health and Ageing report found the rates of transmission of blood-borne 
disease due to body decoration were probably low but warned that the strong association with youth and 
with injecting drug use suggested considerable potential for transmission. 

I note the sort of tattooing envisaged by the clause.  Perhaps the minister will tell me whether she envisages the 
following sort of tattooing in the clause, as the article continues - 

Another trend growing in popularity is cosmetic tattooing in beauty salons, done for eye and lip lining. 

The member for Alfred Cove has a point.  I believe there is a problem and that parents are entitled to give 
consent before their children are pierced in a way that is envisaged in those articles. 

Ms S.M. McHALE:  I agree with the member for Alfred Cove: there is no question that there are health issues.  
However, those health issues do not stop with children; they are health issues for everybody who is pierced.  The 
consequence of the amendments is that any young person under the age of 18 would need to seek parental 
consent before that person had any part of his or her body pierced.  I do not accept that.  I do not accept that a 
17-year-old or indeed a 15-year-old necessarily needs to have parental consent for ear piercing.  Once we say 
that, we start to wonder about the threshold of acceptability.  Is it something else?  Is it nipple piercing or nose 
piercing?  As I said before, when we started to measure community attitudes towards this, there was no strong, 
single view that could be reflected in legislation.  The member went on 6PR radio on 1 April - I listened and got 
the transcript - and from what I can gather, there was not one phone call afterwards.   

Ms S.E. Walker interjected. 

Ms S.M. McHALE:  The member for Nedlands quite correctly pointed out the newspaper articles that were used 
when we first started the process of determining what we were going to do about what is clearly a vexed issue.  
At that stage I thought that perhaps there was a community level or threshold that might become clear.  When we 
did the consultation and spoke to children, parents and practitioners, the views were varied and did not help -  

Ms S.E. Walker interjected.   

Ms S.M. McHALE:  I mean body piercing. 

Ms S.E. Walker interjected.   

Ms S.M. McHALE:  Because they are part of the process and they need to - 

Ms S.E. Walker:  Why are you asking them when it should be the parents? 

Ms S.M. McHALE:  If the member does not want to ask them, that is fine; we thought it was important to ask 
them.  There was not one view that could be reflected in legislation.  I listened very carefully to the debate last 
week about deleting reference to “God” in our oaths.  The Leader of the Opposition was very forthright in his 
views and said that there was no strong lobby for legal amendment.  As the member knows, today the Attorney 
General has amended his position.  I have to say that there is no strong lobby for legal prohibition.  Yes, I may 
have mentioned a letter that the member for Churchlands wrote to me some months ago - I am not sure whether 
it was about the same parent.  However, I can honestly say that with the articles in the Sunday Times - which 
were written in a way to prompt community response and to invite people to express views - with the process of 
consultation, with the member going on Paul Murray program last Thursday and with the recent ring-around of 
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high school principals, it has not changed our view that there is really not a strong enough lobby to put 
something in legislation.  I absolutely agree that there are health issues, but they can be minimised with good 
practices.  The member talked about hepatitis C, AIDS and other sorts of infections.  They occur regardless of 
whether the person is 15 or 50 years of age.  It is the quality of the procedure that is, in part, important.  It is the 
post-procedural follow up that is important, and that must be dealt with in the health context.  It is a vexed issue, 
but we have agreed for my department to continue to work with the Department of Health to produce better 
material for children and parents about the health issues, and to minimise the problem through education and 
regulation.   

I will not accept the member’s amendment.  I agree with her concerns about the health issues.  However, they 
need to be minimised by having a good code of practice and by strengthening it to ensure that issues around 
genital piercing and other much more invasive piercing is dealt with through the code of practice.   

Dr J.M. WOOLLARD:  The minister said that the health issues do not stop.  They do not stop for a parent whose 
child has been disfigured or mutilated for life.  The minister said that she did a phone-around to principals.  I 
wonder how many principals would know how many girls at their school had their nipples pieced or how many 
boys had their penis pierced?  I do not think that high school principals would know that unless the male teachers 
spent their time in the toilets watching the boys and the female teachers were in the change room with the girls 
after sports class.  I do not think that principals would know what body piercing is going on in their schools.  The 
people who will find about what body piercing has been going on will be the parents when their children become 
sick - when they have developed AIDS, septicaemia or toxic shock syndrome.  Parents can see whether their 
child has had his or her tongue, lip or cheek pierced - that type of piercing is visible.  However, for the other 
types of piercing, the problem starts when the child develops an infection, when he or she has weeping wounds 
or perhaps a blocked airway and has to be rushed off to hospital, or when the child develops a speech 
impediment because of a ring in the tongue - they are actually splitting the tongue now.  That is when a parent 
will find out that his or her child has been pierced.   

This Bill is all about child protection.  Why then can the members of Parliament in Queensland protect children 
but this minister is not willing to give these children this Parliament’s protection?  The minister’s only excuse 
was with ear piercing.  If the minister believes that ear piercing should be permitted at an age less than 18, the 
minister can move a second part to this provision and set an age whereby children can have their earlobes pieced 
without parental consent.  It is an absolute nonsense to give that as an excuse for not protecting children under 
this Bill.  Children will have these procedures carried out and may then be scarred for life.  They may be scared 
because they may get an infection, and then they have to admit to their parents that they went off with friends or 
were part of a group that decided to get whatever pierced or tattooed, but, unfortunately, they were the one out of 
100 who developed a serious complication because of the piercing.   

It is wrong of this Government to pretend that it is putting this Bill on the Table to give protection to children 
when we have seen in one clause after another that it is not offering protection to children.  All I am asking with 
this amendment is that parents be asked if they are happy for their girls to have a nipple pierced or their boys to 
have their penis or scrotum pierced.  The minister is saying that this is not important.  The minister says piercing 
is less fashionable.  How many children have to be disfigured or mutilated for life before it becomes an issue 
with this minister and she is willing to do something about this.  It is inappropriate for the minister to say that 
there will be education.  By doing that the minister is putting this issue of body piercing of children into the too-
hard basket.  The minister does not need to do that.  We should be dealing with this now.  This clause should be 
amended to read, “A person must not in any manner pierce, tattoo or brand any part of the body of a child.” 

Ms S.M. McHALE:  The reality is that the member for Alfred Cove’s amendments will not stop the practice.  
Paul Murray gave a classic example when he opened his remarks by saying that his son, who is a minor, had got 
himself a tattoo.  That is unlawful now. 

Ms S.E. Walker:  Are you prepared to put it into the Bill? 

Ms S.M. McHALE:  It is in the Act.  In case she has not noticed, may I highlight for the member for Alfred 
Cove that branding is being covered by the Bill?  The member made no reference to it during her interview with 
Paul Murray, but I assume that it was an oversight rather than a deliberate obfuscation of the Bill.  The reality is 
that the amendments will not stop the practice; in fact, children or young people will find people who will do it 
anyway.  What is really important is that we have good health practices.  The member might be offended by 
body piercing, but others may not.  That is her personal view and her moral stance.   

This Bill has been in the public arena since it was second read four months ago.  Prior to that, of course, it was 
being developed.  During the four months that the Bill has been in the public arena, this matter has not been 
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raised with me.  I am not prepared to change the Bill on the run in response to the member’s moral outrage on a 
question like this.  The matter needs to be considered.  The process by which we arrived at our position is the 
result of the consideration of different views.   

I absolutely agree with the member for Alfred Cove that health issues are very important.  However, if at the age 
of 19 years I have my nipple pierced, the health consequences for me as a breastfeeding mother in later life are 
as serious as they are for a younger person.  I do not believe that the way to deal with this is by changing the 
Child Welfare Act or the  Bill.  It is interesting that in Queensland the Child Protection Act has not been 
amended but, weirdly, the Vagrants, Gaming and Other Offences Act has.  That is where members will find the 
relevant provision.  That is not material to the argument.  The tattooing of minors is not provided for in the 
Children’s Protection Act in South Australia but it is in the Summary Offences Act.  The Government is not 
prepared to accept the amendment.  We have spent time considering the issue and as much as possible taken 
account of community views. 

Ms S.E. WALKER:  It is very unfair for the minister to come into the Chamber with pages of amendments on 
the run, and when the member for Alfred Cove produces one amendment, to belittle her for it.  Since the Bill has 
been in the House, the minister has come in with amendments all the time because of stuff-ups in the Bill, yet 
when the member for Alfred Cove brings in one amendment, the minister berates her for it.  It is a good 
amendment, and it applies in other jurisdictions.  I suspect the reason the minister did not take “tattoo” out of the 
Bill is that children get tattoos and the minister thought there might be an outcry about its removal.  Who knows 
what the real reasons were for not putting body piercing into the Bill?  I am convinced by the arguments of the 
member for Alfred Cove and I will be supporting the amendment. 

Dr J.M. WOOLLARD:  The amendment would mean that parents would know what was happening to their 
children.  It is not a moral onslaught; it is about parents protecting their children and wanting to know what is 
happening to them.  The minister says that it will be provided for in a code of practice.  I am not sure which Act 
from Queensland the minister referred to, but the Queensland Act I refer to is the Police Powers and 
Responsibilities Act rather than the Act to which the minister referred.  The Act includes tattooing and body 
piercing.  There may be codes of practice for operators, but unless something is put into this Bill, children will 
continue to be pierced with pins, rings and studs in various parts of the body.  The legislation might ensure that 
operators use sterile techniques, but it will not prevent them from doing it.  The minister said that it would still 
happen.  The answer is to give the police and officers from the Department of Health powers of seizure for 
backyard operators who are piercing children under the age of 18.  It is no excuse to say that nothing can be done 
about it.  If they were to step out of line, they could have all their equipment confiscated and their premises 
closed down. 

This Bill is about child protection.  This amendment will help prevent children from getting serious illnesses as a 
result of body piercing.  It will at least let the parents be aware, so that children must discuss with their parents.  
At the moment children do not have to discuss it with their parents.  All they do is discuss it with their 13 or 14-
year-old friends, who think that it is great and that they should all go together.  The amendment would mean that 
children would discuss it with their parents and, if not with their parents, they might see their general practice 
nurse or school nurse.  This amendment might stop a great many children from being disfigured and mutilated.  
It is wrong that the minister is taking the easy way out and not including this in the Bill.  The Bill is supposed to 
be about child protection.  Without this amendment, it will be a farce. 

Amendments put and a division taken with the following result -  
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Ayes (15) 

Mr D.F. Barron-Sullivan Ms K. Hodson-Thomas Mr P.D. Omodei Ms S.E. Walker 
Mr M.F. Board Mr M.G. House Mr P.G. Pendal Dr J.M. Woollard 
Mrs C.L. Edwardes Mr R.F. Johnson Mr R.N. Sweetman Mr J.L. Bradshaw (Teller) 
Mr J.P.D. Edwards Mr W.J. McNee Mr T.K. Waldron  

Noes (26) 

Mr P.W. Andrews Mr R.C. Kucera Mr N.R. Marlborough Mrs M.H. Roberts 
Mr J.J.M. Bowler Mr F.M. Logan Mrs C.A. Martin Mr D.A. Templeman 
Mr A.J. Dean Ms A.J. MacTiernan Mr M.P. Murray Mr P.B. Watson 
Mr J.B. D’Orazio Mr J.A. McGinty Mr A.P. O’Gorman Mr M.P. Whitely 
Dr J.M. Edwards Mr M. McGowan Mr J.R. Quigley Ms M.M. Quirk (Teller) 
Mr J.N. Hyde Ms S.M. McHale Ms J.A. Radisich  
Mr J.C. Kobelke Mr A.D. McRae Mr E.S. Ripper  
 

Pairs 

 Mr C.J. Barnett Mr A.J. Carpenter 
 Mr M.J. Birney Mr S.R. Hill 
 Mr J.H.D. Day Dr G.I. Gallop 

Independent Pair 

Dr E. Constable 

Amendments thus negatived. 

Clause put and passed. 

Clauses 103 to 110 put and passed. 

Clause 111:  Terms used in this Division - 
Ms S.E. WALKER:  Clauses 111 and 112 relate to the ability under clause 113 to restrain a child if it is assessed 
that a child is likely to endanger the health or safety of themselves or another person or cause serious property 
damage.  Clause 112 limits this restraint power to department officers and police officers.  I have received a 
submission from Francis Lynch, which states - 

However, there are some non-government providers of placement care for children that will be 
negatively effected by this Section.  Currently the Child Welfare Act does not specify who is authorised 
to restrain a child.  It has to stated that it is a very rare occurrence to restrain a child in a non-
government setting.  However, to not allow such a power to be delegated to specified carers outside of 
the dept is short-sighted.  An example, where a carer has restrained a child is a 9 year old boy taking a 
kitchen knife and threatening other children in a residential house.  Another example is a 13 year old 
boy destroying bedroom furniture, smashing windows and mirrors and taking a glass fragment and 
attempting to hurt himself.  S113 as written could be narrowly understood to prevent a foster carer from 
being able to restrain a toddler from running onto a road - whilst that is not its intention.   

Madam Deputy Speaker, I seek leave to deal with division 8 across-the-board, as we did before, given the time.   

The DEPUTY SPEAKER:  Agreed.   

Ms S.E. WALKER:  Did the minister get all of that?   

Ms S.M. McHALE:  Broadly speaking, yes I did.  I thank the member for Nedlands.  The member raised the 
concerns of the non-government sector about the powers that apply to departmental staff and facilities, and that 
the same powers of restraint do not apply to the non-government sector.  I am aware of the calls from the non-
government sector to have the same sorts of powers.  These new legal clauses are designed to clarify what the 
department tells me is a grey area in relation to the powers that it has as an employer, on behalf of its employees, 
to manage and monitor behaviour.  We considered the extent to which we would go with the powers of restraint.  
The essential element of all these clauses is the protection of children when dealing with sometimes very 
difficult and aggressive children, but without being abusive.  Some children in the CEO’s care, particularly those 
in hostels, exhibit extreme or high-risk behaviours that need to be dealt with.  If left unchecked, they can result in 
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harm to themselves or others.  The issue was really about the employer-employee relationship.  If we were to 
extend those powers to non-government agencies, we would not be able to monitor the application of those 
powers.  Therefore, we quite deliberately limited it to, essentially, the hostels of the department.  These are new 
legal provisions, although in practice departmental officers restrain children when needed.  However, the legality 
of that and the legal framework was unclear.  This is really about making sure that the legal framework for 
restraining very aggressive children is quite clear.  It may well be that over time we can look at extending the 
provisions, but at this stage we believe that it is important to confine those powers to a situation in which the 
department is the employer and is managing the duty-of-care responsibilities that it has for children in 
departmental institutions.   

Mr R.F. JOHNSON:  I seek some clarification.  I think the member for Nedlands asked whether the Chair was 
prepared to allow some latitude to discuss all the clauses under division 8.  We would be very happy to do that as 
it would save some time.  If latitude is given, we will speak to the clauses and take the votes as necessary.   

The DEPUTY SPEAKER:  My understanding was that that was what the member for Nedlands was seeking.  
Although I have moved clause 111, some latitude will be given in the discussion and we will then move clauses 
112 to 118 en bloc.  It that is correct, I am prepared to allow that latitude.   

Mr R.F. JOHNSON:  That is what we are seeking.  I will be brief.  I have some issues to raise under division 8 
on powers of restraint and search.  Some people in the department have passed on to me their concerns about 
some areas of this division.  One letter outlined the belief that this area of the Bill demonstrates how far removed 
the people who drafted it are from the practicalities of the front line of dealing with a percentage of children who 
are in care in the department’s hostels.  I am told that quite a bit of money has been paid to workers by way of 
workers compensation, and that further negligence suits followed from the violent aggressive behaviour of a 
percentage of young people in care.  I am told that they were all settled out of court.  How many workers have 
been paid by way of workers compensation as a result of the problems in the hostels?  I doubt whether the 
department could tell me accurately how many young people in care ultimately enter the juvenile justice or adult 
prison system.  I am told that research elsewhere indicates that it is very high.  The advice I have been given is 
that in New South Wales in 1993-94, males were 13 times more likely and females 35 times more likely to be 
admitted to a detention centre if they were wards than if they were not.  That information comes from a 1996 
Community Services Commission report.   

Another area of concern is ambiguity.  The clauses affecting search and restraint appear limited.  People on the 
ground who are attempting to apply the provisions will either give up and allow the very lax standards that often 
apply in welfare settings or push the limit of the provisions at their own peril in order to maintain good order in 
hostels and at the Kath French Centre.  A lot of concerns are coming from some Department for Community 
Development officers.  Does the minister have a list of aggressive or unusual incidents that have occurred in the 
hostels over a period of one year or more?  I do not need identifying information, but I am told that we would get 
a good sense of the behaviours that confront the workers who are dealing with the children if we had such a list.  
The feeling is that the provisions do not allow for what an officer needs to do when he or she forms a belief that 
a child is concealing drugs or something of danger on themselves.  Of course, a body search is a sensitive matter.  
If an officer suspects that a child is concealing something that may endanger the child or others, that officer 
needs to be able to invoke a process that allows the child to be held separately until a properly authorised and 
supervised search can occur similar to those performed on people who enter the Department of Justice’s remand 
system or who are arrested.  By requiring officers who form that view to seek authority from a senior officer, and 
for the process to be documented or filmed, it would seem as though inappropriate behaviour could be 
eliminated.  I would like to hear the comments of the minister on those concerns, which come from people 
involved in the area we are discussing. 

Ms S.M. McHALE:  The member for Hillarys made a lot of observations but his questions were not specific.  I 
will try to answer those comments in which I saw the thread of a question.  I believe the member asked about the 
number of incidents of aggressive behaviour. 

Mr R.F. Johnson:  Where workers were subject to workers compensation payments. 

Ms S.M. McHALE:  I do not have that information on me.  I was looking for it, as it has been prepared for me. 

Mr R.F. Johnson:  I said that all the lawsuits were settled out of court. 

Ms S.M. McHALE:  There have been some settlements but I am not sure whether they have all been settled out 
of court.  The important point I can make is that about three or four years ago there was a concern among hostel 
workers about issues of occupational health and safety.  There were cases of workers compensation that were 
quite significant and expensive.  They led to quite high premiums.  The management regime of the hostels 
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changed approximately three years ago.  The staffing formula also changed so that there were more staff on duty.  
The management of the adolescent accommodation system was also changed significantly.  The hostels were 
refurbished.  As a result of several initiatives, the rate of workers compensation claims has reduced and the 
premiums have therefore reduced.  That is my understanding, although I need to check that.  A lot of focus and 
attention has been placed on the occupational health and safety concerns of the staff in the hostels.  I am 
informed that the number of incidents in departmental facilities in which a young person or child has to be 
restrained is approximately six a month.  That does not lead necessarily to an injury, but it leads to a report that a 
child has had to be restrained; that is, it has involved physical restraint in a way that is based on the training the 
staff have received.  Concerning the number of assaults, I believe I have answered a question on notice in the 
upper House on that matter.  I am happy to obtain a copy of it.  If it is not relevant, there is other data on the 
number of workers compensation payments that I am happy to provide to the member. 

Mr R.F. Johnson:  What about search? 

Ms S.M. McHALE:  The provisions around search are new provisions, which are meant to clarify the grey areas 
that exist in common law and for which there is no statute law providing a framework for the officers to conduct 
a search.  Most of the searches which are being conducted, and which are likely to continue, are “passive” 
searches.  A young person is asked what he has in his pocket, as it may seem rather large. 

Mr R.F. Johnson:  Nothing, Miss! 

Ms S. M. McHALE:  That is right.  The officer may say that he does not believe the child because there is a 
bulge in his pocket and it could be an aerosol can, a lighter or an implement.  The practice is to conduct a passive 
search.  Officers will stay with the person until he hands over the disposable article.  This legislation provides for 
powers, in a limited form, to conduct a pat search to confirm that the child does not have anything that could be 
of harm to him or other residents or staff.  Does that answer the member’s questions about search? 

Mr R.F. Johnson:  I cannot remember, as Hansard has my notes! 

Ms S.M. McHALE:  In that case, I will sit down. 

Clause put and passed. 

Clauses 112 to 123 put and passed. 

Clause 124:  Access to child - 
Ms S.E. WALKER:  Does this reflect current practice? 

Ms S.M. McHale:  I believe so.  Yes, it is not in the legislation but it reflects practice. 

Clause put and passed. 

Clauses 125 and 126 put and passed. 

Clause 127:  Effect of provision requiring document to be given to particular person or child -  
Ms S.M. McHALE:  I will explain why I need to oppose this clause.  I want to relocate the clause and amend it.  
This is a very good clause - 

Ms S.E. Walker:  Is this a new amendment?  

Ms S.M. McHALE:  It is not on the Notice Paper.   

Ms S.E. Walker:  Has this amendment been done on the run?  I do not have a copy of it. 

Ms S.M. McHALE:  No; the procedure is such that the Government must oppose this clause and defeat it, but the 
clause will reappear at the end of the Bill in a slightly amended form.  At the moment, this clause relates to the 
provisions in part 4.  When we were working through later parts of the Bill, it became obvious that this clause 
needed to relate to parts of the Bill other than part 4; for example, part 5.  As will be seen in the proposed 
amendment, which appears on the last page of the booklet of amendments - I am sorry if this sounds a little 
convoluted, but it is really quite clear - I am proposing to insert a new clause 247 that is identical to the wording 
of clause 127, except that the words “with a provision of this Part” will be replaced with the words “with a 
provision of this Act”.  Because this clause relates to various parts of the Bill, parliamentary counsel said it could 
not sit in part 4; it must sit at the end of the Bill.  Therefore, I am doing two things - getting rid of clause 127 by 
opposing it, and inserting an amended clause at the end of the Bill.  

Clause put and negatived.  

Clause 128:  Records - 
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Ms S.E. WALKER:  This is a very important clause.  Can the minister explain how records are kept at the 
department?  Can she tell me, for instance, how an allegation of abuse phoned into the department is recorded?  
What is the system?  Are children who have been wards of the State allowed access to their records, and in what 
form are they held?  Are they destroyed at any particular time?  

Ms S.M. McHALE:  When a call comes in about allegations of sexual abuse, it is recorded on the intake form, 
which is an electronic database.  Will the member repeat her other questions?  

Ms S.E. WALKER:  Clause 128(1) reads - 

The CEO must ensure that records are kept in respect of every child who is or has been in the CEO’s 
care. 

There is nothing else.  Is there no statutory responsibility on the department to keep records for anything else?  

Ms S.M. McHale:  Yes, there is, under the State Records Act 2000.   

Ms S.E. WALKER:  What is that?  

Ms S.M. McHale:  All the provisions of the State Records Act apply to the Department for Community 
Development.  

Ms S.E. WALKER:  Why are they not in here?  

Ms S.M. McHale:  Because we do not want to replicate the legal requirements under the State Records Act in 
this Bill.  It is self-evident that a state government agency is liable to be covered by the State Records Act.   

Ms S.E. WALKER:  It is not good enough.  This Bill obliges the CEO only to keep records of every child who 
has been in care.  Under this Bill it is envisaged that fewer children will be in care because the minister is 
establishing a regime of different protection orders that allow a child to be protected in other ways than by care.  
Now the minister is telling me that the department is covered by the State Records Act, and when I ask her she 
says it is self-evident.  It obviously is not, because the minister cannot tell me.  There is nothing in this provision 
that says that the department is obliged to keep records about a child who is under a supervised order, a time-
limited protection order, an enduring parental responsibility order or a negotiated placement agreement.  There is 
nothing there at all.  There is also nothing that says that every time a child’s name is given to the department, the 
department must keep a record that it has been logged, and what has happened to it.  I raise that because the 
report of the Queensland Crime and Misconduct Commission on the abuse of children in foster care said that the 
failure to keep proper records was one of the big downfalls of the Department of Families in failing to properly 
protect children.  If the State Records Act encompasses everything, why did the minister feel the need to include 
clause 128 at all?  Page 251 of the CMC report, under the heading “Record Keeping”, reads - 

There is no doubt that inadequate record-keeping by departmental officers and the department as a 
whole is one of the reasons the child protection system is currently failing to properly protect 
Queensland’s children.  It is also true that the department’s record-keeping problems will not be solved 
by the mere insertion of more record-keeping provisions into the Child Protection Act (or its successor). 
However, if the legislation is made more prescriptive about the sorts of records that have to be created, 
preserved, publicly reported on and made available to children who are (or have been) subject to the 
jurisdiction of the new department, this may help to ensure that the Department of Child Safety does not 
repeat the record-keeping failures of the Department of Families. 

The Department of Child Safety is the new department the report recommends creating.  The problem in this 
State is that there is no external body that knows what is in the department.  There will not even be an external 
audit of the review of the files.  How do we know that the department is keeping proper records?  There is an 
opportunity to be prescriptive and look at what has happened in Queensland, and the minister comes into the 
House with a Bill that says that the department need only keep records on children in the care of the CEO.  The 
intent is to prune the number of children who can be kept in care.  Clause 128(2) reads - 

The records are to contain prescribed information. 

It does not even tell us what that is.  The minister has failed on this count.  I would like to know what sort of 
records are kept by the department at the moment.  

Ms S.M. McHALE:  The State Records Act is the legislation that requires all agencies to have a record-keeping 
plan.  This department, like every other department, is required to submit that record-keeping plan to the State 
Records Commission for review and endorsement.  That is a very rigorous process of managing departmental 
record.  The Department for Community Development must be responsible to the State Records Commission for 
its record-keeping plan, which deals with the retention and disposal of its records.  It is interesting that this Bill 
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contains a clause about records.  In my view, this is a further safeguard to ensure that the department maintains 
its records.  The department must keep records, as required by the State Records Act.  That is pretty clear.  This 
clause reaffirms that records are to be kept when they contain prescribed information that will be outlined in the 
regulations.  It is not correct to say that this department does not have any mechanisms for its record keeping.  

Ms S.E. Walker:  We don’t know, do we?   

Ms S.M. McHALE:  We do know.  

Ms S.E. Walker:  No-one can find out from the department.  

Ms S.M. McHALE:  We do know because the department must comply with the State Records Act.  We know 
that the department must have an endorsed record-keeping plan and that the regulations under this legislation 
will state what records are to be maintained.  In effect, that will be public because the regulations will be 
available.  They will provide the opportunity for detailed record keeping.  I cannot see the logic in the member’s 
line of argument.  

Even with a charter of rights in its legislation, a children’s commission and mandatory reporting, Queensland 
ended up with its crime and corruption report.  I do not think that is a ringing endorsement for some of the things 
the member is professing.  Notwithstanding all those bureaucracies, there was still a problem with the quality of 
childcare and with foster carers in Queensland.  

Ms S.E. Walker:  Have you read the report?  

Ms S.M. McHALE:  I have read the report.  

Dr E. CONSTABLE:  Why is clause 128 so selective?  Many other records must be kept; for instance, children 
will be brought to the notice of the CEO who do not end up in care.  Those records must be kept.  Why is this so 
selective?  It might imply to someone reading it that they are the only records that must be kept by the CEO.  My 
understanding of the State Records Act is that all records must be kept; nothing can be destroyed.  Why is any 
other record less important than those mentioned in the legislation?   

Ms S.M. McHALE:  I tend to agree with the member for Churchlands that it is rather interesting that this Bill 
focuses on this area.  I am seeking further advice from the legal officer and I hope that advice will clarify the 
matter.  

Dr E. Constable:  I would like to be sure it does not imply that other records are not of equal importance and that 
they should not be kept.  There is that inference.  

Ms S.M. McHALE:  I am happy to provide that assurance because of the requirements under the State Records 
Act.  The department must keep records and follow the State Records Commission’s requirements.  When I get 
further clarification I will provide that.  

Ms S.E. WALKER:  This is not about the State Records Act provisions.  If it is, will the minister tell us what the 
plan is?  Can the minister tell me when the department last submitted a plan under the State Records Act?  Were 
the files kept by the department listed on that plan?  Does the department keep a record of every notification that 
is brought into the department?  Does the department keep a record of every notification of abuse or 
mistreatment of children who have been placed with an approved foster carer or a licensed care service?   

Ms S.M. McHale:  Yes.  

Ms S.E. WALKER:  Is that in the plan?  Is the minister saying records are kept of complaints that children are 
being abused?  Are records kept of substantiated claims?  What does the department keep records of?  Will the 
minister table a plan of the state record-keeping plan?  

Ms S.M. McHALE:  The State Records Act requires all agencies to submit a record-keeping plan by 8 March of 
this year.  It is the first plan.  The Act has only recently been implemented.  The member might think that is 
disgusting, but the legislation has been in place for only two years.  

Ms S.E. Walker:  What does the department do?   

Ms S.M. McHALE:  I cannot give chapter and verse of the record-keeping plan.  However, I can tell the member 
for Nedlands that the department is obliged to provide a record-keeping plan and make sure that its record 
keeping is in accordance with the State Records Act.  If that record-keeping plan is deficient, it will be referred 
back to the department.  

Ms S.E. Walker:  What records does the department keep?   



Extract from Hansard 
[ASSEMBLY - Tuesday, 6 April 2004] 

 p1745b-1793a 
Dr Elizabeth Constable; Ms Sheila McHale; Ms Sue Walker; Acting Speaker; The Acting Speaker (mr A.D. 
Mcrae); Dr Janet Woollard; The Acting Speaker (mr A.P. O’gorman); Mr John Bradshaw; Deputy Speaker; 

Speaker; Mr John Kobelke 

 [42] 

Ms S.M. McHALE:  The member asked about every notification, and the answer is yes.  The answer was yes to 
the next two questions.  The department keeps records of the information about which the member asked.  

I am informed that this clause is included in the Bill because it is important that the records of children in care 
are kept so that they can be accessed by the children now and in the future.  I can deduce from that advice that 
this is more about ensuring that records are available for children in their future life rather than about record-
keeping plans per se.  They are dealt with under the State Records Act.  This is to ensure that records are kept so 
that children now and in later life have access to them.  

Ms S.E. WALKER:  The minister has read the Crime and Misconduct Commission report, so she will know how 
important it is to keep records.   

Ms S.M. McHale:  In Queensland? 

Ms S.E. WALKER:  There are abusive foster carers in Western Australia.  I am asking the minister to reassure 
me about the record keeping in her department, but she cannot do that.  She cannot tell me what system is in 
place.  She referred to the Queensland situation and said that despite mandatory reporting and a commissioner 
for children, the system failed.  The report indicates that that failure had nothing to do with those institutions 
being in place.  It was to do with the way the department operated.  One of the ways in which it failed and why 
children were put at risk is that proper records were not kept.  Are we keeping proper records in Western 
Australia?   

Ms S.M. McHale:  Yes.  

Ms S.E. WALKER:  The minister can sit there and say yes but, when I ask her, neither she nor her advisers can 
tell me comprehensively or in a potted form what sorts of records are being kept.  I also want to read into 
Hansard what happens in New South Wales.  At page 251 of the Crime and Misconduct Commission report 
under “Record keeping” it states that section 12 of the child protection regulation imposes an obligation on the 
Director General to keep certain records about alleged mistreatment of children who have been placed with an 
approved foster carer or licensed care service.  It also states that section 13 of the regulation requires the Director 
General to give the Commissioner for Children and Young People regular written reports about these records.  It 
indicates that apart from these two provisions, the legislation says nothing about the department’s obligation to 
keep records about actions taken or decisions made under the Child Protection Bill or the regulations.   

This Bill contains no provisions to ensure that the department keeps records about decisions made or actions 
taken.  In contrast, it states that the New South Wales Act contains a number of provisions specifically directed 
to the maintenance of records and access to them under sections 14, 28, 159, 160 and 168 to 170.  The minister 
must have known that.  Her advisers must have looked at this and seen the importance of them.  If they did not, 
they were not doing their job.  Obviously the minister is not doing her job, because if she was, she would have 
seen in the report how important record keeping is for the protection of and minimisation of harm to children.  
The minister has not reassured me on this clause.  Nothing she has said about the State Records Act assures me 
that the children who will be dealt with by the department under this Bill will be best protected.  That is why we 
need external accountability. 

Clause put and passed. 

Clause 129:  Protection from liability for giving information - 

Dr E. CONSTABLE:  I have one question for the minister on subclause (1), which states - 

This section applies if a person acting in good faith - 

The subclause then refers to four points about the person giving information to the CEO about the wellbeing of a 
child.  What action, if any, will the minister take against that person if the person does not act in good faith, is 
malicious, vexatious or acts in an improper way? 

Ms S.M. McHALE:  A person who acts in that way would not be protected from any liability for giving that 
information.  

Clause put and passed. 

Clauses 130 to 147 put and passed. 

Clause 148: Legal representation of child - 
Ms S.E. WALKER:  Subclause (2) states - 
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If, in protection proceedings, it appears to the Court that the child ought to have separate legal 
representation, the Court may order that the child be separately represented by a lawyer. 

How will that be done?  Will it be funded by the department? 

Ms S.M. McHale:  It will be funded by the Legal Aid Commission of Western Australia or the Department of 
Justice. 
Ms S.E. WALKER:  Is it guaranteed? 

Ms S.M. McHale:  If the court determines that, it will be. 

Ms S.E. WALKER:  Good. 
Dr E. CONSTABLE:  I refer to subclause (3)(b)(iii), which states that the court may make an order under 
subclause (2) on the application of any other person.  Will the minister give us some idea to whom that provision 
refers? 
Ms S.M. McHALE:  I am advised it could be, for instance, a parent or a relative.  The department comes under 
subclause (2). 

Clause put and passed. 
Clause 149 put and passed. 

Clause 150:  Evidence of child - 
Ms S.E. WALKER:  When subclauses (2) and (3) were inserted in the Bill, was the Evidence Act considered in 
relation to a child giving evidence in another room?  The Evidence Act has a set of provisions for children giving 
evidence by closed-circuit television.  
Ms S.M. McHale:  I am advised that parliamentary counsel was aware of it when drafting the provision. 
Ms S.E. WALKER:  Is this provision in another Act? 

Ms S.M. McHale:  It is not in the Child Welfare Act; it is a new provision. 
Ms S.E. WALKER:  If it must be in the Bill at all, why were the provisions of the Evidence Act not included? 
Ms S.M. McHale:  Generally speaking, the Evidence Act would still apply to this situation.  It was not necessary 
to mention that in this clause because those provisions apply anyway. 
Ms S.E. WALKER:  Is that right? 
Ms S.M. McHale:  Yes, they already apply. 

Ms S.E. WALKER:  Is this provision meant to make it more difficult to cross-examine a child? 
Ms S.M. McHale:  No; it is to protect the child from emotional trauma when giving evidence or being cross-
examined. 
Ms S.E. WALKER:  I know, but under the Evidence Act, a child who has been sexually abused gives evidence, 
otherwise the perpetrator cannot be nailed.  I am just asking whether this clause makes it more difficult than it is 
under the Evidence Act to take evidence from a child. 
Ms S.M. McHale:  No. 
Ms S.E. WALKER:  Does the minister know what I mean? 

Ms S.M. McHale:  I am advised that it is certainly not intended to and it is not considered that it will make it 
more difficult for the child. 
Clause put and passed. 
Clause 151 put and passed. 

Clause 152:  Intervention by Attorney General - 
Dr E. CONSTABLE:  Is this provision in existing legislation?  If so, in what circumstances would the Attorney 
General intervene in proceedings?  If it is not in existing legislation, why is it in this legislation? 

Ms S.M. McHALE:  The purpose for including it in the Bill is that the Attorney General may intervene when a 
point of law is to be argued.  The Attorney General would then be treated as a party to the proceedings. 

Dr E. Constable:  Is it new? 
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Ms S.M. McHALE:  It is not in the Child Welfare Act but similar provisions occur in other legislation, such as 
the Family Court Act. 

Ms S.E. WALKER:  I had a moment’s inattention.  The minister may have answered this question, and I 
apologise if she did.  When is it considered that the Attorney General would intervene? 

Ms S.M. McHale:  When a point of law is to be argued. 

Clause put and passed. 

Clauses 153 and 154 put and passed. 

Clause 155:  Frivolous or vexatious proceedings - 
Dr E. CONSTABLE:  It is very important to have this clause in the legislation.  However, it strikes me as rather 
odd that no penalty is attached to this provision.  We must deter people from taking frivolous action and 
certainly vexatious action.  I wonder why no penalty is included in this clause.  If a person is vexatious in taking 
action in the course of proceedings, that person will cost money.  Also, those actions will take the precious time 
of officers of the department who could spend that energy in other ways.  Could the minister explain why the 
clause contains no penalty?   

Ms S.M. McHALE:  Yes.  This is a necessary clause.  A few people - fortunately not many - are vexatious in 
their dealings with the department.  I am advised that an order for costs would be a deterrent.  However, I will 
seek further advice as I am not satisfied with that explanation.  I might sit down and let the member ask another 
question, and I will provide the answer in a moment after seeking advice. 

Ms S.E. WALKER:  In 2002 Parliament passed the Vexatious Proceedings Restriction Act, which was quite a 
comprehensive measure.  I am not sure whether it included penalties.  Did the minister’s legal advisers look at 
that Act, because Parliament knocked this matter on the head under a separate Act in this State? 

Ms S.M. McHALE:  Although this is a new measure, it is similar to provisions in the Family Court Act.  Those 
provisions are reflected in this Bill.  There are no financial or other penalty in this provision because the 
department wants to stop the vexatious behaviour rather than impose further limitations on the person who is 
being vexatious.  The department believes that the clause is important to enable applications to be dismissed.  
These will mostly seek the discharge of wardships.  The department was not concerned about imposing a penalty 
or using further court time dealing with an offence under this provision.   

Clause put and passed.   

Clause 156:  Purpose of Part -  
Ms S.E. WALKER:  I wonder, Mr Speaker, whether the House could deal with the entire area of transfer of child 
protection orders and proceedings across part 6.  Another part of the Bill was handled in this way.  Part 6 
comprises about 17 pages.  I am happy to do so.  The member for Churchlands may not mind doing so, and, if 
the minister agrees, we could move through this part quickly.   

Ms S.M. McHALE:  If we can do that, I will be very happy to do it.  I have amendments to clause 157.  I will be 
delighted to deal with part 6 en bloc, as long as I can deal with the amendments. 

The SPEAKER:  Perhaps we can have the debate and then move the amendments en bloc.   

Ms S.M. McHALE:  If that is possible, I am happy to do it. 

Ms S.E. WALKER:  The state legislation already has extensive provisions.  How do these provisions differ?  
Western Australia has types of child protection orders that are different from those of other States.  When a 
transfer takes place, how are those orders enforced by the departments of other States?  Are they enforced as this 
State would enforce them?  For example, if a husband or wife gets a new job and the family must move 
interstate, how does a parental supervision order work in New South Wales where there is no parental 
supervision order? 

Ms S.M. McHALE:  Part 6 of the Bill largely replicates the provisions under the Child Welfare Act, which, as 
the member will recall, were inserted in 2002 by the Child Welfare Amendment Act.  They are, therefore, new 
provisions from 2002.  Part 6 implements the national agreement between our Government and other State and 
Territory Governments, and indeed the New Zealand Government, for the efficient transfer of child protection 
orders.  I understand that it was agreed in 1996 that model legislation would be introduced to address cross-
jurisdictional transfers.  I am informed that a child who left Western Australia to go to another State or Territory 
would be matched with the closest order that applied in that State.  The four orders we have now approved will 
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make it easier because, on the whole, other States have orders that reflect those we have just agreed.  Previously, 
with one order under the Child Welfare Act, it was quite difficult to match the best order.  As far as possible 
there would be a like-to-like transfer.  When there is not an ideal match, it will be the closest one.   

I am grateful to both the member for Nedlands and the member for Churchlands for the expeditious passage of 
the Bill today.  The debate has been very smooth.  It might be helpful for me to remind members that these 
provisions were discussed early in 2002.   

Clause put and passed. 

Clause 157:  Terms used in this Part - 
Ms S.M. McHALE:  I have amendments listed on page 22 of the Notice Paper.  I have five amendments, the first 
four of which do the same thing; that is, delete the word “clerk” and insert the word “registrar”.  These 
amendments are on the advice of parliamentary counsel. 

The SPEAKER:  On a point of clarification, we have four amendments.  Perhaps the minister could identify the 
five that she has, and then we can work out which one she does not have. 

Ms S.M. McHALE:  I will need to very quickly scribble out the fifth amendment to deal with this because there 
should have been an amendment to the heading as it appears in line 23. 

Leave granted for the following amendments to be moved together. 

Ms S.M. McHALE:  I move -  

Page 97, line 23 - To delete “clerk” and substitute “registrar”. 

Page 97, line 25 - To delete “clerk” and substitute “registrar”. 

Page 97, line 27 - To delete “clerk” and substitute “registrar”. 

Page 97, line 31 - To delete “clerk” and substitute “registrar”. 

Page 98, after line 23 - To insert the following -  

“parent” has the meaning given to that term in section 42; 

The reason I am doing this is on the advice of parliamentary counsel that this is consequential to the Courts 
Legislation Amendment and Repeal Bill 2003, which is currently in Parliament.  The amendment to page 98 
clarifies the meaning of the word “parent”.  I apologise for the lack of notice about the amendment to line 23 on 
page 97. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clauses 158 to 175 put and passed.   

Clause 176:  Registration of interstate orders -  
Ms S.M. McHALE:  I move -  

Page 110, line 5 - To delete “clerk” and substitute “registrar”. 

This amendment has exactly the same effect as the previous amendments. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 177:  Notification by clerk of Court -  
Ms S.M. McHALE:  I move -  

Page 110, line 7 - To delete “clerk” and substitute “registrar”. 

This amendment also has the identical effect as the previous amendments.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 178 put and passed. 

Clause 179:  Revocation of registration - 
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Leave granted for the following amendments to be moved together. 

Ms S.M. McHALE:  I move -   

Page 111, line 12 - To delete “clerk” and substitute “registrar”. 

Page 111, line 26 - To delete “clerk” and substitute “registrar”. 

These amendments are identical to the previous amendments to remove the word “clerk” and insert the word 
“registrar”.   

Amendments put and passed. 

Clause, as amended, put and passed. 

Clauses 180 and 181 put and passed. 

Clause 182:  Transfer of Court file - 
Ms S.M. McHALE:  I move -   

Page 112, line 21 - To delete “clerk” and substitute “registrar”. 

This amendment has the identical effect as the previous amendments. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 183 to 187 put and passed. 

Clause 188:  Terms used in this Part - 
Ms S.E. WALKER:  Mr Speaker, with your leave, can we deal with part 7 en bloc?   

The SPEAKER:  I think the member for Churchlands wants to speak.   

Dr E. Constable:  I would rather go through it clause by clause.   

The SPEAKER:  We will go through it.   

Dr E. Constable:  I would like to do clause 193 please, Mr Speaker.   

Ms S.E. WALKER:  Are these provisions currently dealt with under the Community Services Act or the Child 
Welfare Act?   

Ms S.M. McHale:  Currently the Child Welfare Act.   

Ms S.E. WALKER:  In relation to the employment of children, is there anything new in this part?   

Ms S.M. McHALE:  Yes.  This point is worthy of going through, so that people are clear about what we are 
doing.  When one actually looks at the Child Welfare Act, one finds that it sets no minimum age under which a 
child cannot work.  To me, that was a major flaw in our State’s legislation.  Although there were provisions 
concerning restrictions, by drilling down and actually getting a sense of what the Act meant, we found that it did 
not provide a minimum age of employment.  In today’s society, with a greater focus on protection, it was 
considered important to have a minimum age.  To put it another way, given that we were bringing in a new Bill 
concerning children, I did not think it was appropriate to leave in place an old provision that contained no 
minimum age of employment for children.  That is the major point I want to make.  The clause endeavours to set 
out guidelines for the employment of children that provide a balance between allowing children to participate in 
the work force and the imperative for the Government to ensure that children are not harmed and that their 
education is not compromised in the course of that work.  Broadly speaking, the Government has placed a 
restriction on the employment of children under the age of 15, except if a child works for a family business, does 
light work, works in the entertainment industry and, in certain instances, is involved in the making of 
advertisements.  It also gives the chief executive officer the power to ensure that no child is employed in a 
situation that is likely to be harmful to his or her development and wellbeing.  It also provides for minors - 
people up to the age of 18 - to be protected from sexual exploitation or abuse.  They are the major tenets behind 
part 7.   

The Bill will provide that balance.  It acknowledges that parents have the primary responsibility for ensuring that 
their child’s wellbeing is protected.  It tries to provide enough regulation to support parents to prevent a child 
from exploitation that may occur because of the child’s vulnerability.  The Bill does not deal with occupational 
safety and health issues or education and industrial issues, because they are dealt with in other legislation.  The 
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Government spent some time looking at the provisions of other legislation when it developed these clauses.  It 
has tried to establish a good legal framework that does not overly regulate employment, but that creates an 
environment in which children can benefit from the opportunities that arise from employment.  The alternative 
would have been to legislate for a more highly regulated system that might have involved a licensing or permit 
system.  It was considered that that would be a disincentive to employers and children who sought employment.   

It has been an interesting process endeavouring to put together legislation that both regulates the employment of 
children and helps to develop a child’s sense of responsibility and spirit of independence that comes from 
seeking work.  The legislation provides a legal framework that provides some protection for children who seek 
paid employment.   

Clause put and passed. 

Clauses 189 to 191 put and passed. 

Clause 192:  Prohibition on employment of child to perform in indecent manner -  
Ms S.E. WALKER:  This is a funny provision.  It reminds me of provisions in the Criminal Code under the 
relevant chapter of sexual offences against children.  The clause states -  

A person who employs a child to perform in an indecent, obscene or pornographic manner in the course 
of participating in an entertainment or exhibition or in the making of an advertisement is guilty of a 
crime, and is liable to imprisonment for 10 years.   

Has the department initiated any prosecutions for this type of offence in the past 10 years?  I think that in my 
briefing it was stated that none was initiated. 

Ms S.M. McHale:  I am informed that under the old Child Welfare Act no prosecutions were initiated. 

Ms S.E. WALKER:  The department does not prosecute anyone yet it retains these provisions.  Clause 192(2) 
states - 

A parent of a child who permits the child to be employed to perform in an indecent, obscene or 
pornographic manner in the course of participating in an entertainment or exhibition or in the making of 
an advertisement is guilty of a crime, and is liable to imprisonment for 10 years. 

In the course of its work, the department must come across this sort of conduct.  Does the department ever have 
such cases? 

Ms S.M. McHale:  I am informed that the department has not been made aware of these sorts of cases.  It is more 
likely that these offences, if they were to occur, would be covered under the Criminal Code and be prosecuted by 
the police rather than a prosecution being initiated by the department. 

Ms S.E. WALKER:  The term of imprisonment has been increased, but the department has not prosecuted in 
years.  What is the purpose of retaining it if the department does not use it?  What is the rationale? 

Ms S.M. McHALE:  The alternative would have been to take it out.  There would have been a negative reaction 
to taking it out of the Child Welfare Act or this legislation.  It is also entirely consistent with International 
Labour Organisation Convention 182, which concerns prohibition and immediate action for the elimination of 
the worst forms of child labour.  Among other things, that relates to using, procuring or offering a child for 
prostitution, pornography or pornographic performances.  I am informed that in order for Australia to ratify ILO 
Convention 182, it was important to have this provision in the Bill. 

Clause put and passed. 

Clause 193:  Power of CEO to prohibit or limit employment of child - 
Dr E. CONSTABLE:  I am not sure what this provision refers to.  Given the contents of clause 192, is the 
minister able to enlighten me about what sort of employment the CEO might want to limit? 

Ms S.M. McHALE:  We have made certain exemptions; for example, employment in a family business and 
performing in a play.  The reason for the clause is to respond to any inappropriate work situations that might 
arise.  For instance, the provision could be used if the department became aware that a child was working in a 
family business for extended hours before and after school and until very late at night.  Although, on the one 
hand, we have exempted family businesses, there may well be individual circumstances that come to the 
attention of the department that would require departmental intervention.  This is extra protection to deal with 
individual circumstances that might arise.  If a child was working with a theatre company and getting paid, we 
would not want to diminish the opportunities for that child to perform in plays.  If it were every night for six 
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months and the child was working until one or two o’clock in the morning, it may well be that the situation 
would be brought to the attention of the CEO and require some intervention.   

Clause put and passed. 

Clause 194:  False information - 
Dr E. CONSTABLE:  This clause states that a child or a parent of a child must not give false or misleading 
information to an employer or a prospective employer, and the penalty for a breach of this provision is $6 000.  
My reading of this clause is that if a child seeks employment without a parent’s permission and gives a false age, 
that child is liable to a penalty of $6 000.  I do not know too many children of 12, 13 or 14 years of age who 
would have $6 000 to pay a penalty.  It seems a little odd that the child would be subject to the same penalty as a 
parent giving false or misleading information.  What is the minister getting at with a penalty of $6 000 being 
imposed on a child? 

Ms S.M. McHALE:  It is a maximum penalty.  The penalty under the current legislation is $200.  There was a 
review of all penalties across the legislation to determine whether they were appropriate in today’s community.  I 
am advised that it was considered that this area needed a higher penalty.  A child, if prosecuted, would go to the 
Children’s Court, of course, and I am advised that as this is a maximum penalty, a lesser penalty could be 
imposed. 
Dr E. Constable:  I suggest that if a child is going out to employment, and lies about his age, even a fine of $50 
would be beyond their means.  It is ludicrous to impose fines of any sort on a child. 

Ms S.M. McHALE:  The court will ultimately determine that. 

Dr E. Constable:  Why bother having it in there? 

Ms S.M. McHALE:  Because there needs to be a deterrent for giving false information, and it was considered 
appropriate to have a high penalty.  There is discretion of the court, and the amount of $200 in the previous Act 
was not considered appropriate. 

Ms S.E. WALKER:  I agree with the member for Churchlands.  It seems ridiculous.  I do not know about 
members on the other side, but I used to work when I was 14.  People do tell fibs about their age from time to 
time, particularly when they are kids, because they want to get some pocket money. 

Dr E. Constable:  All those men who went to war lied about their age. 

Ms S.E. WALKER:  That is right.  This clause does not even differentiate between a child and an adult.  That is 
against all sentencing principles in this State.  Did the minister say it was $200 previously? 

Ms S.M. McHale:  In the Child Welfare Act. 

Ms S.E. WALKER:  Does that include a child and a parent? 

Ms S.M. McHale:  It does not differentiate.  It refers to a child or a person who has custody or guardianship of a 
child. 

Ms S.E. WALKER:  This is supposed to modernise the legislation and bring it into the twenty-first century? 

Clause put and passed. 

Clause 195:  Powers of authorised officers - 
Dr E. CONSTABLE:  This clause gives authorised officers enormous powers of entry.  I assume an authorised 
officer would be an employee of the department, as well as an industrial inspector.  What sort of training would 
the minister envisage officers of her department being given to enter premises and ask questions?  They can 
enter without any other authority, except that of their position, and question employers about children who might 
be employed.  Again, it is getting back to an issue we raised last week about the extraordinary powers we are 
prepared to give to officers.  We just have to make sure that we understand the powers we are willing to give to 
employees of the State.  

Ms S.M. McHALE:  The powers they would have will provide them with the authority to enter a place in which 
they believe a child is employed.   

Dr E. Constable:  My understanding is that an officer of your department will have the same power as an 
industrial inspector concerning a child’s employment.   

Ms S.M. McHALE:  We are defining an authorised officer to include an inspector.  The powers they would have 
under this Bill are to enter a place at a reasonable time to make inquiries relevant to a child’s employment.  I do 
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not think the analogy can be drawn to the powers of an industrial inspector under the Industrial Relations Act.  It 
is not the case that an officer has the same powers as an industrial inspector, but, for the purposes of this Bill, an 
authorised officer can include an industrial inspector.   
Dr E. Constable:  It is not clear to me that this also includes an employee of the department.  
Ms S.M. McHALE:  Yes, it does.  The powers exist now, under the current Act, though not exactly in the same 
way in which this is constructed.  Broadly speaking, however, the same powers exist now.  
Clause put and passed. 
Clauses 196 to 197 put and passed.  

Clauses 198 to 232 - 
Ms S.M. McHALE:  Part 8 of the Bill replaces that part of the Community Services Act that deals with child-
care services.  The main change in this part of the Bill is to provide a legal framework that will deal with the 
entry into the child-care field of large corporate organisations.  Childcare was historically a cottage industry in 
which child-care services were provided primarily by individuals and not-for-profit organisations.  However, a 
number of large corporations, some of them listed on the Stock Exchange, have now entered the child-care field 
and have injected a different character of child-care service than existed historically.  The aim of the new 
regulatory regime is to reflect the new diversity in child-care services but at the same time enshrine in the Bill 
non-negotiable standards of childcare that will be required of all providers.   
Another broad difference between this part of the Bill and the Act is that previously many of the important 
licence application processes were contained in the regulations.  Those provisions have now been put in the Bill 
so that they will be clear to people who are seeking to understand the legislative framework.   
Another important change in this part of the Bill is that it will clarify the issue of corporate entities by requiring 
that an authorised supervisor be located in each child-care centre.  The current Act is not specific about whether 
a child-care centre is required to have an authorised supervisor.  It is important, particularly when we are dealing 
with corporations that may have up to 10 child-care centres in Western Australia, that there be an authorised 
supervisor in each child-care centre to ensure quality control.   

Another major change in this part of the Bill is that it will provide guiding principles that deal with the 
importance of child-care services.  Those principles are essentially reflected already in the commonwealth 
requirements and guidelines for child-care centres.  However, they will now also be contained in this Bill.  
Another major change is with regard to the suspension or cancellation of a licence.  The Act as it currently stands 
makes it very difficult for the chief executive officer to suspend a licence.  The Bill will strengthen those 
provisions to ensure that the CEO may suspend a licence if there are issues of concern about the care of children.  
Only the State Administrative Tribunal will be able to cancel a licence.   

Dr E. CONSTABLE:  I refer to clause 199, “Guiding principles”, particularly paragraph (b) of subclause (1).  It 
all seems somewhat vague to me.  It reminds me of some of the clauses we debated a week or so ago.  Paragraph 
(b) reads - 

the principle that child care services should be provided in a way that - 

(i) involves parents of the children to whom the services are provided . . . 
I can accept that at face value.  It then refers to “and other members of the community”.  Who is that?  What 
does that mean?  Paragraph (b)(ii) reads - 

reflects the diverse nature of the community.  

What on earth does that mean concerning the provision of child-care services?  Does it mean every child-care 
centre must provide diversity to reflect the nature of the community?  It is all too vague, as have been a number 
of clauses in the Bill.  The minister’s explanation is important for the record and so that we can understand the 
clause.  
Ms S.M. McHALE:  By way of background, this clause has been wholeheartedly supported by the child-care 
industry.  

Dr E. Constable:  That is fine, but I want the minister’s explanation.  
Ms S.M. McHALE:  I wanted to put that the on the record.  Many child-care management committees comprise 
people other than parents.  For instance, there might be local government councillors, other relatives or interested 
members of the community such as from an ethnic community council if it is a child-care centre involving a lot 
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of children from non-English speaking backgrounds.  It is designed to reflect the broader membership and the 
nature of child-care centres in local communities.  
Dr E. Constable:  What if a child-care centre is privately owned?  I can understand that explanation if it is run by 
a local authority or a public organisation.  How prescriptive does the minister think the clause can be for the 
privately owned child-care centres? 

Ms S.M. McHALE:  I am informed that some - not all - private child-care centres have parent and community 
advisory committees.  They would be another example.  

Dr E. Constable:  What is meant by “reflects the diverse nature of the community”?   

Ms S.M. McHALE:  That relates to the issue we talked about before.  There might be predominantly Aboriginal 
or culturally or linguistically diverse community child-care centres.  It places the emphasis on understanding the 
nature of those centres and the importance of recognising the cultural diversity of the local community.   

Ms S.E. WALKER:  Clause 199 reads in part - 

(1) In the administration of this Part and regulations referred to in section 232 the following 
principles must be observed - 

(a) the principle that a child care service should be provided to a child in a way that - 

(i) protects the child from harm; 

What happened to “significant harm”?  I can see the minister laughing.  I did the same.   
Ms S.M. McHale:  Just a different context. 

Ms S.E. WALKER:  It is all over the place, is it not? 
Ms S.M. McHale:  No. 
Ms S.E. WALKER:  Children must be protected from significant harm when they are at home, but when they are 
out and about they must be protected only from harm. 
Ms S.M. McHale:  That is right, because, broadly speaking, significant harm is the threshold for taking the child 
away from the care of the parents, apart from the supervision order. 
Ms S.E. WALKER:  Not under clause 28, which refers to protection, not care and protection.  The department 
never prosecutes anyway, so it does not really matter.  I just wanted to raise that matter. 

Clauses put and passed. 

Clauses 233 to 236 put and passed. 

Clause 237:  Restriction on publication of certain information or material - 
Leave granted for the following amendments to be moved together. 

Ms S.M. McHALE:  I move - 

Page 144, line 14 - To insert after “was” the words “a child”. 

Page 144, line 16 - To insert after “was” the words “a child”. 

Page 144, line 18 - To insert after “was” the words “a child”. 

These amendments are in response to comments from the member for Nedlands some time ago about to whom 
“a person” refers.  I agreed to amend the clause to make it absolutely clear that it refers to the child.  This 
amendment now gives effect to the member for Nedlands’ very cogent questioning of me as a minister. 

Amendments put and passed. 
Ms S.E. WALKER:  This clause “Restriction on publication of certain information or material” is a 
confidentiality provision.  If a foster carer sexually abused a child, could subclause (2) be used to prevent the 
identification of that person?   

Ms S.M. McHale:  Not the foster carer, no. 

Ms S.E. WALKER:  Who is it protecting? 

Ms S.M. McHale:  The child. 

Ms S.E. WALKER:  Is that why the minister has included “a child” in the provision?   
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Ms S.M. McHale:  Yes. 

Ms S.E. WALKER:  Good.  Are foster carers covered anywhere in the Bill? 

Ms S.M. McHale:  Does the member refer to confidentiality regarding the giving or receiving of information? 

Ms S.E. WALKER:  Yes. 

Ms S.M. McHale:  Broadly speaking, the training and the practice concerning foster carers is not contained in the 
Bill. 

Ms S.E. WALKER:  Where is it contained? 

Ms S.M. McHale:  The member should refer back to clause 79.  Regulations will be made to deal with 
individuals approved by the chief executive officer of the department.  Therefore, the regulations that we will 
develop will contain provisions for training, recruitment, police checking and so on.   

Ms S.E. WALKER:  Has the minister not bothered to put that in the Bill? 

Ms S.M. McHale:  It will be in the regulations.   

Ms S.E. WALKER:  Is no mention made of how foster carers will be checked, and so on?   

Ms S.M. McHale:  That will be in the regulations to this Bill, along with the approval process.   

Ms S.E. WALKER:  It is something significant that should come to Parliament. 

Ms S.M. McHale:  They will come to Parliament when the regulations are constructed. 

Clause, as amended, put and passed. 

Clause 238:  Production of departmental records - 
Dr E. CONSTABLE:  I wish to make sense of this quite long provision.  How does this clause relate to the 
Freedom of Information Act?  It refers to producing departmental records.  I refer especially to clause 238(3).  
This may not relate to FOI; if not, what does it relate to? 

Ms S.M. McHALE:  This clause relates to the production of documents in court. 

Clause put and passed.   

Clause 239 put and passed. 

Clause 240:  Confidentiality of notifier’s identity - 
Dr E. CONSTABLE:  Can the minister provide a quick explanation of this clause?  I read it quickly to mean that 
someone can provide information to the chief executive officer, and the identity of that person can remain 
anonymous.  Is that correct? 

Ms S.M. McHALE:  This is about protecting the identity of a person who comes forward with an allegation of 
abuse. 

Dr E. Constable:  Is it relating only to abuse? 

Ms S.M. McHALE:  It can relate to concern about the wellbeing of a child. 
Dr E. Constable:  Could it be anything to do with a child’s wellbeing, not only possible abuse of a child? 
Ms S.M. McHALE:  The notifier outlined on page 148 is a person who in good faith gives information that 
raises concern about the wellbeing of a child.  That could relate to neglect.  It is forms of abuse.  It could be harm 
through domestic violence or malnutrition.  It could relate to the wellbeing of a child, which in effect would 
cause questions to be asked about whether the child is being abused.  It relates to the wellbeing of a child.  
Dr E. CONSTABLE:  I can understand why someone’s identity might remain anonymous in certain special 
circumstances, but I cannot understand why there would be the blanket provision that anyone who notifies or 
gives the chief executive officer information about a child’s wellbeing should remain anonymous.  We seem to 
be going down this path with lots of legislation - the Heritage of Western Australia Act is one that I can think of 
off the top of my head.  Why would we want a blanket provision to protect someone’s anonymity?  Is this 
provision new?  If it is new and is such a blanket provision, I believe that we need more discussion and 
explanation than we have had.  It is almost putting people in a situation in which they must prove that they are 
innocent when someone has alleged that they are guilty.  It is a real worry to me that we are going down this 
path. 
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Ms S.E. WALKER:  I recall reading something about this issue in one of the reports, which I think was the 
South Australian report of March last year by Robyn Layton, QC.  She produced a wonderful report on childcare 
and laid out the state plan for South Australia.  I am fairly sure that it was the report.  She talked about 
notification and whether there should be complete anonymity.  I do not know the reasons for it, but she touched 
on some of the issues that the member for Churchlands touched on.  Although with mandatory reporting groups 
of people are mandated to report, anyone can report on anything and anyone can telephone.  People can get 
spiteful.  I believe that is one of the things that the member for Churchlands is concerned about.  I am wondering 
what the rationale is behind the provision. 
Ms S.M. McHALE:  I am informed that this protection is codified in common law.  A case in the United 
Kingdom involved the National Society for the Prevention of Cruelty to Children.  That protection has 
subsequently been confirmed in this country.  It is intended to allow information to be presented in good faith 
without fear of personal recrimination or personal repercussions for the individual. 

Dr E. Constable:  We are not just talking about the sexual abuse of children; we are talking about anything to do 
with a child’s welfare. 
Ms S.M. McHALE:  It could be domestic violence.   
Dr E. Constable:  The person does not know who is the accuser on any aspect of a child’s wellbeing. 
Ms S.M. McHALE:  It could be any aspect of a child’s wellbeing. 
Dr E. Constable:  So it is new. 
Ms S.M. McHALE:  Yes, it is new. 
Clause put and passed. 
Clauses 241 to 246 put and passed. 
New clause 247 - 
Ms S.M. McHALE:  I move - 

Page 152, after line 19 - To insert the following - 

247. Effect of provision requiring document to be given to particular person or child 
(1) A person is not required to comply with a provision of this Act that requires the 

person to give a document to another person, or to ensure that a document is given to 
another person, if, after reasonable inquiries, the other person cannot be found. 

(2) Subsection (1) does not apply if the document is to be given to a party to protection 
proceedings. 
Note: Section 153 gives the Children’s Court power to dispense with service in protection 
proceedings. 

(3) Without limiting subsection (1), a person is not required to comply with a provision 
of this Act that requires the person to give a document to a child, or to ensure that a 
document is given to a child, if the person considers that the child does not have 
sufficient maturity to understand the document or the matter to which the document 
relates. 

As I said earlier when we dealt with clause 127, which we opposed, this amendment moves clause 127 to the end 
of the Bill and amends the clause slightly to ensure that it applies to the various provisions of the Act.  Therefore, 
parliamentary counsel advise that it had to be inserted at the end of the Bill, and therein lies the reason for the 
amendment.   
New clause put and passed.   
Clauses 247 to 250 put and passed.   
Schedule 1 put and passed.   

Schedule 2:  Amendments to other Acts - 
Ms S.M. McHALE:  I move -  

Page 173, in clause 9(3) - To insert after “s. 100” the following -  

(1) and (2) 
Amendment put and passed. 
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Schedule, as amended, put and passed.   

Postponed clause 1:  Short title - 
The clause was postponed on 3 March after the following amendment had been moved by Ms S.E. Walker -  

Page 2, lines 3 and 4 - To delete “Children and Community Development” and substitute “Children’s 
Interests (Care and Protection)”. 

The ACTING SPEAKER (Mr A.J. Dean):  I am informed that I must take a test vote, which is to delete the 
words “Children and Community”.  If that is successful, we will proceed with the rest of the amendment moved 
by the member for Nedlands.  If it is not, we will revert to the minister’s amendment.   

Ms S.M. McHale:  Sorry, can you explain that?   

Mr J.C. KOBELKE:  Can you please explain that again, Mr Acting Speaker, because I am not clear about the 
test vote.   

The ACTING SPEAKER:  I will conduct a test vote to delete the words “Children and Community”.  If that vote 
is successful, the member for Nedlands can then proceed with the rest of her amendment.  If it is not, we will 
revert to the original motion and the minister will then have an opportunity to move her amendment.  In that 
context, I suppose the minister will want the vote to be defeated if she wants her amendment.   

Ms S.M. McHALE:  That is right.  I will oppose the test vote, because I do not accede to the suggestion of the 
member for Nedlands.  I thank her for her suggestion for the title.  However, I do not accept her title.  When we 
first started debating this Bill, members were most uncomfortable with the use of the term “community 
development” in the title.  In the light of that debate, I propose to move an alternative title of “Children and 
Community Services Act”.  The reason for proposing the new title is that this Bill is about more than just child 
protection; it also includes provisions on childcare, employment and financial services.  Different sectors have an 
interest in this Bill and will not accept the word “protection” in the title.  That is mainly the child-care services 
sector.  To ensure that their needs are accommodated, they do not want a word such as “welfare” in the title to 
the Bill, which is historically anachronistic.  To reflect their industry, they were prepared to accept the term 
“community services”.  We do not accept the member for Nedlands’ amendment.  Therefore, we will need to 
vote against or oppose the test vote.   

Ms S.E. WALKER:  When I read this Bill I thought that it was a very sad Bill, because the spin that had been put 
on it was that it was about child protection.  What have we got?  We have a Bill that waters down child 
protection in this State.  The Bill is supposed to be about child protection, but the minister is too embarrassed to 
put the word “protection” in the title to the Bill.  The Bill is called the Children and Community Development 
Bill.  My amendment was to include in the title the words “Children’s Interests (Care and Protection)”, because 
that put children first.  That amendment did not subsume children or bury them beneath a load of waffle and 
motherhood statements.  This is a sad Bill for children.  I say that after reading all the relevant and recent reports.  
This Bill should never have come into this House.  The drafting instructions of the Liberal Party were done in 
1997 - seven years ago.  If the minister had been interested in what is happening now, there would have been a 
move away from those drafting instructions and there would have been a core Bill to properly deal with child 
protection in this State.  The core Bill would have ensured that the department was thoroughly and completely 
open and accountable, and it would have made provision for external bodies to look into the department to see 
what it had been doing.  This Bill does not do that.  It is a sad Bill for children.  I hope that when we get back 
into Government, we can create those bodies to make the department open and accountable.  They would be 
similar to the Inspector of Custodial Services, which can look inside prisons.  Most members of the public do not 
go into prisons, so they do not know what goes on in them.  Now that the Inspector of Custodial Services has 
looked into the prisons, we know that four prisons in the State are in crisis.  I could probably add the Wooroloo 
Prison Farm to that list, which would make it five.  A lot of prisons are in crisis.  Today a lockdown occurred at 
Acacia prison.  The Liberal Government appointed the first Inspector of Custodial Services to look into the 
prisons and inform Parliament what was going on in them.  No body examines the Department for Community 
Development, which looks after children in this State.  That is tragic.  It is backwater stuff.   

I have made my symbolic point about the title of the Bill.  I hope that when we get back into Government, we 
can properly modernise child protection in this State.  We will not introduce half-baked legislation that was 
thought of seven years ago.  This legislation is out of date.  I hope that we will provide a department in which 
proper records are kept.  I hope that we can sincerely and genuinely protect children in this State.  This Bill does 
not do that.  Even offences in the Bill are never acted upon.  It is tragic.   
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Ms S.M. McHALE:  I appreciate the member for Nedlands putting on the public record her opposition to the 
Bill.  I will read into Hansard the response from the Children’s, Youth and Family Agencies Association, which 
states -  

I want to emphasise the importance of the Children’s, Youth and Family Agencies Association 
(CYFAA) places on the introduction of new child welfare legislation in WA.  The current legislative 
framework is very inadequate and we support the vast majority of the Bill before the Assembly.  We 
want the new legislation to be as good as it can be - but also realise that this opportunity at reform has 
been a long time coming.  It would be disappointing if this opportunity was lost.  I encourage the 
members to ensure that the Bill is passed through the Assembly and would also hope that the parties can 
ensure that its’ passage in the Council is completed in this term of government.   

Although I respect the member for Nedlands’ opposition to the Bill, I assure other members that this Bill is very 
welcome.  It is supported, although not in its entirety.  This is not a perfect Bill.  It is a modern Bill that reflects 
frameworks that exist in other States.  Finally, the Parliament has been prepared to deal with it.  I have already 
debated why the Government will not support the Opposition’s amendment.  In these final moments, it is 
important for members to have heard an opinion that supports the Bill.  

Amendment (words to be deleted) put and negatived. 
Ms S.M. McHALE:  I move -  

Page 2, line 4  - To delete “Development” and substitute “Services”. 

Amendment put and passed. 

Postponed clause, as amended, put and passed. 

Title put and passed.  
 


